Re: Clause 6 of the National Rural Employment Guarantee Bill
1.
A query has been raised in respect of clause 6 of the National Rural Employment Guarantee Bill, 2004 (“NEG Bill”) seeking elucidation as to its meaning and implications; and, in particular, as to whether the said clause 6, as it is presently worded, will ensure that the present minimum wages rate fixed by the State Government (which will operate in the interim until the Central Government fixes the rates under clause 6(1)), will be above the minimum rate of sixty rupees which the Central Government is to required to honour ?
2.
Clause 6 of the NEG Bill states:
“(1) Notwithstanding anything contained in the Minimum Wages Act, 1948, the Central Government may, by notification, specify the wage rate for the purposes of this Act:


PROVIDED that different rates may be specified for different areas.


PROVIDED FURTHER that the wage rate specified from time to time under any notification shall not be at a rate less than sixty rupees a day.

(2) Until such time as a wage rate is fixed by the Central Government in respect of any area in a State, the minimum wage fixed by the State Government under section 3 of the Minimum Wages Act, 1948, for agricultural labourers, shall be considered as the wage rate applicable to that area.”

3.
It is clearly the intent of clause 6 that:
a)
It is for the Central Government to specify the “wage rate for the purposes of the Act” (clause 6 (1)).
b)
The Central Government when exercising its power to specify wage rates may prescribe different rates for different areas (First Proviso to clause 6 (1)).
c)
In any event, any rate prescribed by the Central Government shall not be at a rate less than sixty rupees a day (Second Proviso to clause 1).
d)
In the time lag between the passing of the statutes and when the Central Government prescribes the wage rate, it is the minimum wage rate prescribed by the State Government for agricultural labour which shall be considered the wage rate applicable to any area. (clause 6 (2)).
4.
If the provision is read as a whole, it is clearly the intent of the clause to ensure that no wage rate fixed under the Act should be less than sixty rupees a day. However, the Act is not worded to ensure this.  There may be some technical difficulties which might undermine such a common sense interpretation. The reason for this is that the wage rate of sixty rupees a day is in a proviso to clause 6(1) and, therefore, binds and limits the Central Government’s power under clause 6(1) and does not expressly impose limits or thresholds on the State Government’s power. Thus, there is room for the interpretation that since clause 6(2) is in the nature of a temporary exception to clause 6(1) to hold sway until the fixation of the wage rate by the Central Government, Parliament did not intend the “sixty rupees minimum” to apply to the intervening arrangement of wage rate fixation by the State Government. This is a matter of concern because the intervening arrangement envisaged in clause 6(2) could continue for years! Further, since clause 6(2) refers broadly to the minimum wage rate fixed by the State Government under section 3 of the Minimum Wages Act, 1948, there is nothing to prevent the State Government to alter this rate in future until the Central Government makes its determination under clause 6(1) whereby the State Government may make a downward revision below the sixty rupees threshold. 
5.
Ideally there should have been:
a)
a proviso to clause 6(2) as well - stating the minimum threshold of sixty rupees per day; and,
b)
there should have been a clear statement in clause 6(2) that the State Government will not made a downward  change its present rates.

A suitably worded amendment will clarify the situation.

6.
No doubt, if a restrictive interpretation is given to clause 6(2) whereby the State Government (a) does not have to respect the sixty rupees minimum wage rate threshold; and, (b) can revise their present rates, there is scope for the State Government to make an upward revision of the present rates, and indeed, lift the present wage rate to a higher level including a level beyond the sixty rupees wage rate threshold.
7.
All this does, however, contain the possibility of a confused picture emerging so that not only are different rates prescribed for different areas (which, by itself, is not prohibited) but there is a diminution of the wage rate below sixty rupees in any State or States.
8.
However, all this has to be considered both in the context of the stage at which the Bill is at present and the political implications of starting an amendment process which may result in the Bill getting further caught in the labyrinth of Parliament to defer the passing of the legislation. It may not therefore be advisable to make amendments to the Bill which would result in prolonging the parliamentary process until the matter is settled by both Houses.
9.
Thus, an alternative to suggesting amendments would be to extract a promise from the Central Government that immediately after the legislation comes into effect, the Central Government will issue a Notification under clause 6(1) to the effect that:
a)
any present fixation by the State Government will not be less than sixty rupees; and,
b)
any downward revision by the State Government will not be made without the approval of the Central Government even if the downward fixation is above the minimum wage rate threshold of sixty rupees.
10.
Any notification under clause 6(1) which lays down the code to be followed by the State Government would be in fact an exercise of power under clause 6(1) thereby modifying the fixation or empowerment by the States under clause 6(2). Since the Central Government has the power to override a rate fixed by the State Government, this includes the power to modify the rates fixed by the State Government as forming part of the wage fixation power of the Central Government.
11.
I am giving this interpretation both by way of caution and out of concern about what might happen.
12.
It is necessary to point that clause 6(2) begins with a non obstante clause excluding anything contained in the Minimum Wages Act. Therefore the Central Government is the ultimate repository for wage rate fixation. It is in the interest of all if the transitional power under clause 6(2) admitted to the State Government does not linger on and occupy a life of its own. A decisive statement by the Central Government of its intent to deal with this situation with clarity and will allay doubts as well as take a step in the right direction to consolidate the working of the Act in a meaningful and equitable manner.   
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