Re: Clause 6 of the NEG Bill – Further Queries

1.
Following our Note of 31 August 2005, some further queries have 
been raised namely:
(i)
Whether the Centre can declare sixty rupees as the wage rate every where even though the State’s wage rate may be over sixty rupees?
(ii)
Will the States’ have to pay the difference between the Centre’s rate (at sixty rupees) and the higher State rate (where applicable)?
(iii)
Does the financial responsibility for funding schemes under this Act lie with the States? If so, to what extent?

2.
I do not want to reiterate the opinion given on 23.11.2004 where I had stated that a Central Scheme had to be supported by Central funds even if the implementing agencies are the States. That the Union cannot charge the Consolidated Funds of the States seems a sound principle of financial federalism, even if breached sub silentio sometimes (including in this Bill). A State may be liable for sums in excess of the Centre’s statutory scheme which the State has voluntarily declared as applicable.



[See, my earlier opinion of 23.11.2004]
3.
To answer the more immediate queries on Clause 6 it is necessary to explicate the scheme of that clause.
(i)
Clause 6(2) deals with an intervening fixation between the commencement of the Act and where the wage rate is fixed by the Centre.
(2)
Clause 6(2) does not control any exercise of power under Clause 6(1). However, the States’ fixation under Clause 6(2) holds sway until the Centre exercises its power under Clause 6(1).

(3)
But, the exercise of the Centre’s power under Clause 6(1) is:
(a)
notwithstanding the Minimum Wages Act, 1948; and,
(b)
not inhibited by the States’ existing fixation under Clause 6(2).
4.
But, even though the supremacy of the Centre’s wage fixation is indisputable, any wage fixation by the Centre must,


(a)
be reasonable; and,


(b)
not violate the principle of equal pay for equal work.

5.
In the light of the above; I would suggest:
(i)
The Centre specifically and expressly exercises its power to fix the wage rate under Clause 6(1).
(ii)
In addition to declaring that its Notification is under Clause 6(1) of the Act, the Notification should state that:

“Notwithstanding anything in the Minimum Wages Act, 1948, and any wage rate fixed thereunder, the Central Government declares that no wage rate under the Act shall be less that sixty rupees per day.

PROVIDED that where the prevalent wage rate fixed by any State Government under the Minimum Wages Act, 1948, in any particular area is higher than sixty rupees, the higher rate so fixed shall prevail for the purposes of this Act.”

6.
This will have the effect of:
(a)
prescribing a minimum of sixty rupees per day for the whole country;
(b)
ensuring the continuance of the wage rate fixed by the State where such wage rate is sixty rupees or higher; and,
(c)
resisting any challenge of unreasonableness or denial of equal pay for equal work.
7.
Strictly, if the Centre makes a scheme under a welfare legislation enacted by the Union Parliament, Central funds have to be made available to implement the scheme. Even though drawing from the Centre’s funds available for the scheme, the States must dispense the wage rate prescribed by the Central Government which will necessarily eclipse any earlier State wage rate. If the State decides to pay ex gratia amounts in addition to the prescribed Centre’s rate, it will have to pay for such additions. 
Rajeev Dhavan
2 September 2005
PAGE  
3

