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31 May 2005

Response to the “list of points” raised by the Standing Committee on Rural Development, about the National Rural Employment Guarantee Bill 2004

Jean Drèze and Aruna Roy

1. What is your opinion about restricting the guarantee only to the BPL families?
This restriction is both unnecessary and undesirable.  It must be removed.

The restriction is unnecessary because willingness to do casual manual labour at the minimum wage is an adequate indication that the applicant is poor and requires support.  It is undesirable because the BPL is highly unreliable.  Many poor households do not have a BPL card, and will be excluded from the employment guarantee if the guarantee is restricted to BPL families.  Further, BPL “targeting” puts applicants at the mercy of local officials, in contrast with the “self-selection” approach whereby people themselves decide whether or not to take advantage of the employment guarantee.  This self-selection principle is fundamental to the idea of an Employment Guarantee Act.

2. What do you have to say on the aforesaid definition of household for the purposes of the aforesaid legislation?

The definition is too restrictive. It implies, for instance, that a joint family consisting of several nuclear families with a common ration card will be treated as a single “household”, with only 100 days of guaranteed employment per year for the whole joint family.  Further, the definition lacks precision and opens the door to arbitrariness and harassment.

A possible alternative definition is as follows:  “Household means (1) a nuclear family, or (2) a family of persons normally residing together and sharing meals, or (3) a group of persons holding a common ration card.  A group of persons satisfying any of these three criteria is to be considered as a separate household for the purpose of this Act.”
It is important to note that this whole issue will be redundant if the work guarantee is an individual entitlement (e.g. “100 days per adult per year”) instead of a household entitlement (“100 days per household per year”).  This would be desirable in any case.

3. Don’t you think that joint families have a common card in the rural areas may be at a disadvantageous position as per the aforesaid provision of the Bill?

This is correct.  At the very least, the definition of “household” should be such that nuclear families residing together as a joint family have separate entitlements of 100 days per nuclear family.

4. What do you have to say on the aforesaid position regarding the applicability of the provisions of the Bill, whereby the Central government may decide the date and areas to be covered by the legislation?

This provision is one the worst features of the Bill.   It gives the government arbitrary powers to determine where and when the Act applies.  This would make the employment guarantee vulnerable to political or bureaucratic manipulation.  It would also defeat the basic purpose of an employment guarantee, which is to give people justiciable entitlements against the State.  If the State can withdraw the guarantee at any time, people in effect have no rights.  

This “switch off” provision should be removed: once the legislation applies in a particular area, it should not be possible to withdraw it without amending the Act.  

Further, we also advocate time-bound extension to the whole of India: the Act should be gradually extended to the whole of India in a time-bound manner, say within five years.

5. Don’t you think that the legislation also permits reversal of the applicability of guarantee in the areas covered?
This is correct (see question 4).  This “switch off” provision should be removed.

6. What according to you should be the ideal wage rate for the purposes of the Bill?
Workers should be entitled to the statutory minimum wage applicable to agricultural labourers in the relevant state.  Aside from being desirable in itself, this seems to be the only tenable provision from a legal and constitutional point of view.

7. Whether you agree for separate wage rate for different areas.
We would agree with such variations only to the extent that they reflect corresponding variations in statutory minimum wages.

8. Whether there should be some minimum wage limit fixed for the purposes of the Bill?
Yes, definitely.  Our own recommendation is that this minimum wage should be the statutory minimum wage applicable to agricultural labourers in the relevant state.

9. What are your comments on the aforesaid provision of employment allowance?
We suggest that the level of the allowance for the first 30 days should be one third of the wage rate, instead of one fourth.

Further, the payment of unemployment allowance should be “unconditional”: it should not depend on the “economic capacity” of the Government, or involve any “conditions of eligibility”, as implied in Sections 7(2) and 8(1) of the Bill.

10. What do you have to say on the funding pattern as envisaged in the Bill?
The funding pattern places an excessive burden on the state governments.  There is a real danger that some of them will be unable to initiate the Employment Guarantee Schemes in a timely manner because of financial constraints.  To reduce the financial burden on state governments and facilitate the inception of the Employment Guarantee Schemes, we suggest the following:

1. The contribution of state governments to the material component should be reduced.

2. The salaries of Block Officers and their staff should be paid by the Central Government.

3. In the inception phase (say during the first five years), the Central Government should make an additional contribution for administrative expenses and overhead costs.  This contribution should not be less than 5% of the total Central Government allocation for EGA.

4. In the event where inability to provide work is due to the Central Government’s failure to devolve the requisite funds, the cost of paying unemployment allowances should be reimbursed by the Central Government to the State Government.

11. Don’t you think that it will be difficult to monitor the complex formula as suggested for sharing the financial burden for the various provisions of the Bill?
Yes. From the point of view of an Employment Guarantee Act it is essential that people’s entitlements should not be compromised by administrative or political complications relating to the financing arrangements.  An effective mechanism needs to be put in place to ensure that employment generation in response to demand for work is never held up because of inadequate financial mechanisms.  And of course, the provision of work or unemployment allowance should not be conditional on the government’s “capacity to pay” – this would be contrary to the whole idea of an employment guarantee.  It is therefore important that financial responsibilities are clearly defined and legally enforceable.

12. What do you have to say on the position of  implementing authority as provided under the Bill?

See below.

13. Don’t you think that as per the provisions of the draft legislation, Panchayats are not central to the implementation of the provisions of the Bill and the PRIs are subject to the decision of the Programme Officer?

See below.

14a. What do you have to say on the role of Panchayati Raj Institutions for the purpose of the aforesaid legislation?
[Joint response to questions 12-14.]

One of the most important potential advantages of this legislation is that it can both strengthen Panchayati Raj Institutions (PRIs) and give them a mechanism to fulfill their constitutional role.  If the Act is implemented through the PRIs, it will strengthen grassroots democracy and give citizens an opportunity to shape the programme as per local needs and conditions.

However, in its current form the Bill leaves control with the implementing officer, and through him/her with the bureaucracy.  There is little accountability to elected bodies, and only symbolic accountability to the Gram Panchayats and Gram Sabhas.

While there is a need to place responsibility on a particular official at the implementation level, mechanisms must be worked out to have the Programme Officer accountable to elected bodies and the people themselves.  It is important to ensure that the Gram Panchayats are not reduced to implementing agencies, but are given powers to plan, execute and monitor the works taken up under the Employment Guarantee Act.  Similarly, the role and powers of elected bodies at the Intermediate and District levels needs to be spelt out in the Act.

Effective procedures also need to be put in place to ensure that the Gram Panchayats and implementing agencies are accountable to the Gram Sabhas, e.g. mandatory social audits and transparency mechanisms.

14b. What is your opinion on the works prioritized in Schedule I of the Bill?
This list is too restrictive.  The legislation should allow state governments and PRIs greater freedom to decide their own priorities.  “Preferred works” may be prescribed, along the lines of this Schedule, but all “productive works” should be permitted.  Further, “productive works” should be defined in a broad manner.  One possible formulation is as follows:

“Productive works” means any works which, in the opinion of the State Council, contributes directly or indirectly to the increase of production, the creation or maintenance of assets, the preservation of the environment, or the improvement of the quality of life.
15. What do you have to say on the provisions made under Clause 29 of the Bill, whereby Schedule I & II can be amended by Central Government notification?
These Schedules are undesirable because they give the Central Government excessive powers to restrict the entitlements of labourers or the modalities of employment generation.  The content of these Schedules should be moved to the main body of the Bill and the Schedules themselves should be dropped.

16. Kindly suggest measures whereby women could get the assured benefit provided under the legislation?
The basic entitlement should be “100 days of guaranteed employment per adult per year” instead of “100 days of guaranteed employment per household per year”.  If women have individual entitlements, they will be less vulnerable to being marginalized within the household. 

17. How can physically handicapped persons be helped by the provisions of the Bill? Kindly suggest.
Three per cent of the funds should be ear-marked for the provision of employment opportunities to physically handicapped persons.  This is consistent with the Persons with Disabilities Act.  Further, a separate cell should be created in the office of the Programme Officer for the purpose of planning and monitoring the utilization of this fund.

18. What do you have to say on the aforesaid penalty clause?

The penalties clauses are too weak.  The provisions for penalizing the implementing officials (in particular the Programme Officer) for dereliction of duty must be clearly spelt out.  There should be strong penalties against specific charges such as:

- failure to provide work (when funds are available);

- failure to provide the unemployment allowance (when funds are available);

- failure to address complaints on time;

- failure to submit the relevant audits to elected bodies on time;

- failure to enforce transparency measures including social audits by the Gram Sabhas.

Further, time-bound administrative mechanisms must be available to enforce these penalties and ensure redressal of grievances without having to go to a Court of law.  This would require a detailing of the various levels of appeal along with a time frame within which complaints should be addressed at each level.  Last but not least, penalties should be imposed by an authority independent from the implementation hierarchy.

19. How would you suggest Gram Panchayats could be equipped to handle the responsibility of registration and issuing of job cards?
Gram Panchayats are the best agencies to handle the responsibility of registration and issuing of job cards.  The main requirement is adequate staff.

However, labourers should always have the additional option of registering at the Block office, to reduce the risk of political manipulation at the Gram Panchayat level.

20. What are your views for having minimum 50 workers for starting a new work?
This restriction is unnecessary and should be removed.

21. What are you suggesting regarding registration at the block level?

This option should be available (see above), but only as a supplementary and parallel arrangement.  As a rule registration should be at the Gram Panchayat level.  Further, if registration is done at the Block level, the relevant information should be conveyed by the Programme Officer to the Gram Panchayat for the purpose of updating local records.

22. Any other suggestion you may like to make on the various provisions contained in the aforesaid Bill.

A list of twelve “essential safeguards” is enclosed.

NATIONAL RURAL EMPLOYMENT GUARANTEE BILL

Twelve Essential Safeguards

1. Universal guarantee: All rural adults should be entitled to apply for work. There should be no eligibility condition other than willingness to perform manual work.

2. Unlimited guarantee: Ideally there should be no limit on the number of days of guaranteed employment in a particular year.  If there is an initial limit (e.g. 100 days per year), the Act should provide for the raising of this limit over time.

3. Irreversible guarantee: Once the Act comes into force in a particular area, there should be no possibility of “switching off” the employment guarantee.

4. National coverage: The Act should come into force in the whole of rural India (including Class B and C Municipalities) within five years.

5. Minimum wages: Labourers should be entitled to the statutory minimum wage of agricultural labourers in the relevant state, in all circumstances.

6. Assured payment of unemployment allowance: The payment of the unemployment allowance should not be conditional on the government’s capacity to pay or any other criteria.  Anyone who has applied for work should be entitled to the allowance, if he or she has not been given work within 15 days.

7. Broad definition of permissible works: Permissible works should include all works that are “productive” in the broad sense that they contribute directly or indirectly to the increase of production, the creation or maintenance of assets, the preservation of the environment, or the improvement of the quality of life.

8. Accountability to PRIs: Implementing agencies (including the “Programme Officer” and “District Coordinator”) should be accountable to local elected bodies such as the District Panchayat. Gram Sabhas should play a central role in the planning and monitoring of the Employment Guarantee Schemes.  At least 50 per cent of the funds disbursed for implementation of projects should be allocated to the Gram Panchayats.

9. Gender equality: The Act should ensure equal wages and equal participation of women in the Employment Guarantee Programme.

10. Full transparency: All the transparency provisions of the citizens’ draft should be reinstated, e.g. muster rolls should be accessible for public scrutiny without charge and Gram Sabhas should be empowered to issue completion and utilization certificates.

11. Central funding: The financial burden of the Employment Guarantee Act on State Governments should be reduced by raising the contribution of the Central Government.  Also, in the event where failure to provide employment is due to the Central Government’s failure to provide the requisite funds, the unemployment allowance should be reimbursed by the Central Government to the State Government.

12. Full legal safeguards: The basic entitlements of labourers and basic features of Employment Guarantee Programmes should be included in the body of the Act, rather than in “Schedules” that can be modified through “notification”, without amending the Act.

