PAGE  
26

A Convention on the right to work

&

Employment Guarantee
Delhi,

19th September 2004.
Background Document

_______________________________

For further information on the right to food campaign, see the campaign website (www.righttofoodindia.org.com) or send a line to righttofood@gmail.com
Content

1. Introduction

2. A fact sheet on the Right to Work and Employment Guarantee, by Anuradha Talwar

3. National Rural Employment Guarantee Act, Draft (September 1, 2004)

4. Summary of Comments received on National Rural Employment Guarantee Act, draft so far

5. Article on EGA by Jayati Ghosh 

Introduction

"This booklet has been quickly put together for circulation at a convention on "employment guarantee and the right to work" (Delhi, 19 September 2004). It is hoped that this material will help the participants to take up these issues in their own organizations. Improved versions of this material, including translations in Hindi are in the process of being prepared. To obtain copies of the improved versions, please contact Navjyoti (9811087811) or check the "right to work" section at www.righttofoodindia.org

A Fact Sheet on the Right to Work and Employment Guarantee.

Is the Right to Work a Utopian demand?

Regular employment at a living wage is the dream and the first demand of the poor in our country. A majority of the poor in India continue to live in rural areas and depend on wage labour for their survival. Guaranteeing the right to work calls for an “Employment Guarantee Act” (EGA), whereby the Government is legally bound to provide work to all those who are able bodied. This would enable people not only to feed themselves and their families, but also to achieve a minimum standard of living. This is not a Utopian idea. Indeed, the state of Maharashtra passed an Employment Guarantee Act as early as 1979. Since then, it has been providing employment to lakhs of the rural poor every year under the “Employment Guarantee Scheme” (EGS).

What is the Maharashtra Employment Guarantee Act?

According to article 3 of this Act, "Every adult person in the rural areas in Maharashtra shall have the right to get a guaranteed employment for doing unskilled manual work and to receive wages thereof weekly, or in any case, not later than a fortnight".

To get work, all unemployed rural adult persons are to be given an identity card after registration at the nearest block office. Work is to be provided within a fortnight after registration within five kilometres of the worker's house. The worker is paid a wage equal to the minimum wage for agricultural labourers for the lowest zone in Maharashtra as fixed by  the State Government from time to time. Where the Government is unable to provide employment, an unemployment allowance of Rs. 2 per day is paid. 

What are the other facilities available for workers under the Maharashtra EGA?

Other facilities provided are free medical facilities and half the daily wage rate for injuries; in case of death at the work-site, Rs. 5000/- to the next of kin of the deceased; in case of  disablement, an ex-gratia payment, which in any way will not exceed Rs. 5000/-. Crèches temporary accommodation and water are also to be provided at work sites.

How did the scheme start ?

Progressive politicians, bureaucrats and social activists began experimenting with EGA type pilot projects in 1965 in order to tackle the problem of rural poverty. These experiments were given a boost during the major drought that affected Western Maharashtra during 1972-74. The massive and relatively successful public works programme provided a stimulus for its continuation in the post drought period. There were also agitations by left parties and trade unions for drought relief. This movement also supported the demand for a permanent programme like the EGS. This finally led to the passage of the Maharashtra Employment Guarantee Act of 1977. 

How is the scheme financed?

The Maharashtra State Tax on Professions, Trades, Callings and Employments Act of 1975 details the financial mechanisms through which EGA is to be supported. The Act provides an exclusive revenue stream for the scheme. There are five specific taxes under the act, of which the most important is the `professional tax' that is borne mainly by registered professionals . Note received from Paschim Banga Khet Majoor Samity, September 2004. 

2 and formal-sector employees in the urban sector. The state government makes a contribution to the EGS Fund that matches the yield from these dedicated taxes.

Is the Maharashtra EGA a complete success?

In spite of these progressive provisions, Maharashtra EGA has not been a success story all along. The biggest failure has been that thousands of crores of rupees are lying in the Employment Guarantee Fund even thousand lakhs of the rural poor continue to face unemployment. Other shortcomings include low wage rates; low turnout of the unemployed at the work sites due to lack of information; non-payment of compensation to the registered job seekers owing to lack of organised demand; submission of false and inflated muster rolls by Government officials etc. Unless rural labour is organised, it is very difficult to remove flaws and to raise the government-fixed minimum wages to a level that ensures a minimum standard of living.Inspite of the provision that wages should be paid within two weeks of completion of the job,there are inordinate delays in the payment of wages also.

Why are we asking for an Act like the Maharashtra EGA in spite of these problems?

The experience with employment schemes like NREP, RLEGP, JRY, EAS and now Sampoorna Grameen Rozgar Yojana (SGRY) has been even worse than with the Maharashtra EGA. Funds can be reduced or increased at the whim of the Government in power. Work is often not given to those asking for it even if funds are lying unutilised, and workers cannot force the Government to give them work as no rights accrue from these schemes. In contrast, EGA provides rural labour with a right to employment enforceable through a court of law – something that cannot be taken away with a change of Government. This is the biggest advantage of EGA, as activists see it. Secondly, the funds under the Act cannot be used for  any other purpose. And lastly, it also means that a large number of rural workers, instead of working for many different employers, work together at a single site, making them easier to organise.

What is the history of the demand for an EGA type Act in other parts of India?

The movement for EGA at the national and state levels was especially strong in the late 1980s and early 1990s. Amongst the national-level actions was a national seminar in Kolkata in 1989, a cycle rally with over 1000 cyclists from various parts of India to Delhi in 1989, a national convention at Delhi that was attended by the then Finance Minister Madhu Dandavate, and various campaigns in the states of Tamil Nadu, Andhra Pradesh, Orissa, West Bengal, Karnataka and Maharashtra. During that period, all Left and socialist unions also held a huge rally at Delhi demanding the Right to Work. They also organsied many other movements on the Right to Work.

What has been the response of the Government?

The movement for EGA also began to have an impact on the Government. At the State level, both Tamil Nadu and Andhra Pradesh adopted pilot schemes in a few districts. At the Central level, a meeting of the National Development Council (NDC) in October 1990 endorsed the principle of making employment generation the central focus of development planning in order to achieve the goal of Right to Work for all. It was also suggested that legislation be adopted to provide an immediate work guarantee to the poorest people. This legislation and the schemes suggested were in line with the Maharashtra EGA. The National Development Council also set up a committee to examine the legal, operational, organisational and financial aspects of the approach and to give it a practical shape. Estimates were also made of the funds required for the scheme at the national level. The Central Government, however, fell soon afterwards, so the plan was shelved.

On 31 July 1991, the National Commission on Rural Labour (NCRL) submitted its report and recommended that for the betterment of agricultural labourers, the Right to Work should be accepted as a Fundamental Right with certain qualifications and an Employment 

3 Guarantee Act should be enacted to implement this.  A Parliamentary sub-committeeon rural labour  led by Gurudas Dasgupta also endorsed that employment guarantee was the need of the hour. A few years later, the Central Government adopted the Employment Assurance Scheme (EAS) as a limited way of providing guaranteed employment for 100 days, though it did not receive any statutory backing.

Why are we raising the demand for an EGA type Act today?

The demand for an EGA is particularly timely for several reasons. First, planners and policymakers seem to think that “micro-credit” schemes are the ideal way of dealing with poverty and unemployment. This is in spite of consistent evidence that these schemes by-pass those who have labour as their only asset. Experience also shows that micro-credit can at best provide a small supplementary income to a few families and cannot deal with large-scale unemployment and poverty. It is important that the demand for employment guarantee be raised today to counter such thinking. Secondly, the Supreme Court hearing on the right to food (PUCL vs Government of India and others, 2001) has already focused attention on the huge stockpiling of foodgrains and the problems in utilising these. Employment Guarantee Schemes where half the wages are paid in kind are a constructive way of dealing with these stocks. In addition, the Supreme Court has also given orders on the Sampoorna Grameen Rozgar Yojana, providing some assurance of work.  Thirdly, there is a crying need for employment in drought-affected areas, where rural labourers have been deprived of employment for long periods of time. Drought conditions have led to intensified hunger, poverty and unemployment in large parts of the country. Finally, employment opportunities in the agricultural sector have shrunk over the last decade of economic reforms. With few jobs being generated in other sectors, unemployment is the most burning problem facing the rural poor.

How much would a national Employment Guarantee Act cost?

There are several ways of estimating the cost of a national EGA. Different methods lead to different results, but most of them suggest that the total annual cost would be of the order of 1.5 to 2 per cent of India’s GDP. An illustrative calculation is presented below. Experience shows that not all the rural poor take up wage employment under an Act such as the EGA. In Maharashtra, about one fifth of all eligible persons report for work. If similar participation rates apply elsewhere, and if people below the poverty line are taken as the target group, the number of person-days of employment to be generated would work out as follows. (in crores) 

Total rural population as per 2001 Census 74.2

Total rural population below the poverty line (27%) 20.0

Total adult working population below the poverty line (40% of the population below poverty line) 8.0

Number of people reporting for work (20% of the adult working

population) 1.6

Total person-days to be generated, @ 200 person-days per year (assuming that each worker gets 90-100 days of work elsewhere)  320

4 Assuming an average cost of Rs 100 per day (say, Rs 60 for wages and Rs 40 for materials), the total cost of an EGA would therefore be of the order of Rs 32,000 crores per year. This is about 1.5% of India’s total GDP. If, say, half of the wages are paid in kind in the form of 5 kgs of grain valued at Rs 6 per kg, the total cost can be further broken down as Rs 22,400 crores plus 16 million tones of grain. The grain component should not be difficult to meet in the near future, given the availability of enormous food stocks, and the cash component would come down to 1% of India’s GDP.

Where we stand today?

The last two years have again seen an upsurge for the demand for a National Rural Employment Guarantee Act. A draft Bill was formulated in Rajasthan and circulated widely before the Assembly elections there in 2003. It also formed the basis for a state wide campaign on the issue. In 2003, the organizations and individuals who informally form the Right to Food Campaign undertook a week-long campaign demanding an Employment Guarantee Act in various states. This culminated in a National Day of Action on the Right to Work on 1st May 2003. 

Campaigns on the issue picked up in various states before the Lok Sabha elections in 2004. All parties were also asked to include the promise to pass a National Rural Employment Guarantee Act in their manifestoes. These campaigns met with some success.

The Common Minimum Programme has as its first point the assurance that the  United Progressive Alliance shall “enact a National Employment Guarantee Act. This will provide a legal guarantee for at least 100 days of employment to begin with on asset-creating public works programmes every year at minimum wages for at least one able-bodied person in every rural, urban poor and lower-middle class household.” 

However, knowing that there is a lot of difference between promises made and promises kept, a National Convention on the Right to Food and Work in Bhopal in June 2004, attended by over 500 delegates from 120 organisations, declared the need for the immediate adoption of a National Rural Employment Guarantee Act. The Campaign has since then drafted a Bill that received endorsement from a wide cross section of people and organizations. State level conventions for discussion of the Bill and a National level convention are being held at present. October 16 2004 has been declared as a National Day of Action for a National Rural  Employment Guarantee Act. 
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DRAFT

NATIONAL RURAL EMPLOYMENT GUARANTEE ACT, 2004

An Act to safeguard the right to work by providing guaranteed employment at the statutory minimum wage to all adult persons who volunteer to do casual manual work in rural areas.

WHEREAS making effective provision for safeguarding the right to work is a duty of the State under article 41 of the Constitution of India;

AND WHEREAS safeguarding the right to work is also essential for the realisation of other constitutional rights such as the right to life, the right to food and the right to education;

AND WHEREAS providing guaranteed employment to all persons who volunteer to do casual manual work in rural areas would be a major step towards the realisation of the right to work;

AND WHEREAS a programme of guaranteed employment could also contribute to other important objectives such as infrastructural development, social equity, environmental protection, and the empowerment of women;

AND WHEREAS a decentralised approach to the provision of guaranteed employment would help to promote people’s participation in development planning and local governance;

AND WHEREAS it is also necessary to make certain supplemental, incidental and consequential provisions. It is here enacted in the Fifty-fourth Year of the Republic of India as follows:

1. Short title, extent and commencement.

(1) This Act may be called the National Rural Employment Guarantee Act, 2004.

(2) It extends to all rural areas of India, including Fifth and Sixth Schedule areas, except the State of Jammu and Kashmir.

(3) It shall come into force in a State on such date as the Central Government may by notification in the Official Gazette, appoint in this behalf, for such State, and different dates may be appointed for different States or for different areas of a State. Provided that it shall come into force in all rural areas of India within two years of enactment of this Act.

2. Definitions.
In this Act, unless the context otherwise requires:

(a) “adult” means a person who has attained the age of eighteen years;

(b) “Central Council” means the Central Employment Guarantee Council constituted under section 4;

(c) “State Council” means the State Employment Guarantee Council constituted under section 5;

(d) “Programme” means the Employment Guarantee Programme prepared and published under section 7 and for the time being in force;

(e) “applicant” means a person who has applied for employment under the Employment Guarantee Programme under section 8;

(f) “project” means any work taken up under the Programme for the purpose of providing employment to the applicants;

(g) “rural areas” includes B and C class municipalities;

(h) “implementing agency” includes any Department of the Central Government or State Government, the Zila Parishad, the Panchayat Samiti, the Gram Panchayat, or any other local authority or Government Undertaking which is entrusted with the task of implementing any work taken up under the Programme;

(i) “Programme Officer” means the officer appointed under section 6 to supervise the implementation of the Programme in a particular Block;

(j) “productive works” means any works which, in the opinion of the State Council, will directly or indirectly contribute to the increase of production, the creation of durable assets, the preservation of the environment, or the improvement of the quality of life;

(k) “casual manual labour” means a casual job essentially involving physical labour but possibly including basic skills that are required for productive works;

(l) "National Fund" means the National Employment Guarantee Fund established under section 14;

(m) “State Fund” means the State Employment Guarantee Fund established under section 15;

(n) “prescribed” means prescribed by Rules made under this Act.

3. Guarantee of employment to all adults in rural areas.

(1) Every adult in the rural areas of India shall have a right to guaranteed employment for doing casual manual work at the statutory minimum wage, and to receive the wages thereof within 7 days of the week during which work has been done, in accordance with the provisions of this Act and the Programme made thereunder.

(2) Where state legislation exists dealing with employment guarantee for casual manual work, a person will have the right to seek employment under the state law or under this Act, as he or she chooses.

4. Central Council and its functions
(1) In order to have a periodical review and supervision of the implementation of the Act at the national level, a Central Employment Guarantee Council shall be constituted by the Central Government. The Central Government shall appoint the Chairperson, Member Secretary, and other members of the Central Council.  

(2) The Central Council shall have requisite numbers of members from various central ministries/Planning Commission/State Governments and also from workers’ organisations and disadvantaged communities.  At least one third of the members shall be women, and at least one third shall be from Scheduled Castes and Scheduled Tribes.  Adequate representation of other minorities shall also be ensured.

(3) The Central Council shall perform the following functions: (i) establishment of central evaluation and monitoring systems; (ii) advising the Central Government on all matters concerning the implementation of the Act; (iii) reviewing the monitoring and redressal mechanisms from time to time and recommending improvements if appropriate; (iv) promoting the widest possible dissemination of information about the Act and the Programme; (v) monitoring the implementation of the Act and preparing annual reports to be submitted to Parliament; (vi) any other responsibilities that may be specified in the Rules. 

(4) The Central Council shall be competent to undertake an evaluation of the Programme and for this purpose to collect or cause to be collected statistics pertaining to the rural economy and the implementation of the Programme.

5. State Council and its functions.

(1) For the purpose of regular monitoring and review of the implementation of this Act at the state level, each State Government shall constitute a State Council to be called the State Employment Guarantee Council. At least one third of the members shall be women, and at least one third shall be from Scheduled Castes and Scheduled Tribes. Provision shall also be made for adequate representation of workers’ organisations, disadvantaged communities, and members of elected local bodies.

(2) The responsibilities of the State Council shall include: (i) advising the State Government on all matters concerning the Programme and its implementation in the relevant State; (ii) reviewing the monitoring and redressal mechanisms from time to time and recommending improvements if appropriate; (iii) promoting the widest possible dissemination of information about the Act and the Programme; (iv) monitoring the implementation of the Act and the Programme and preparing annual reports to be submitted to the State Assembly; (v) any other responsibilities that may be specified in the Rules.

(3) The State Council shall be competent to undertake an evaluation of the Programme and for this purpose to collect or cause to be collected statistics pertaining to the rural economy and the implementation of the Programme in the State.

6. Officers responsible for implementation of the Programme.

(1) The Collector of the District (or the Chief Executive Officer, as the case may be) shall be responsible for the implementation of the Programme in the District. For this purpose all other officers of the State Government and local authorities within the district shall be ultimately responsible to the Collector/CEO.  The Collector/CEO himself or herself shall be accountable to the Zila Parishad.

(2) In every Block, the State Government shall appoint a Programme Officer, who shall be responsible for the implementation of the Programme in that area.  The Programme Officer shall be answerable to the Panchayat Samiti and the District Collector/CEO.

(3) Any of the powers and duties of the Programme Officer may be delegated to the Gram Panchayat or a specified local authority, through such procedures as may be prescribed in the Rules.

(4) In order to anticipate the demand for casual work a labour budget for the District shall be prepared, so that it may be possible to plan the works to be taken up under the scheme.

7. Essential features of the Programme. 

(1) For the purpose of giving effect to the employment guarantee mentioned in section 3, each State Government shall prepare, within six months of the commencement of this Act, an Employment Guarantee Programme for providing employment to all adults residing in the rural areas who volunteer to do casual 

manual work, subject to the conditions laid down by or under this Act or in the Programme. 

(2) The Rules of the Programme shall be published in the Official Gazette, and a summary thereof shall also be publicised through regional and local newspapers and other means.

(3) The essential features of the Programme shall include the following:

(i) Only productive works shall be taken up under the Programme. The State Council shall prepare a list of permissible works as well as a list of “preferred works”. The identification of preferred works shall be based on the economic, social and environmental benefits of different types of works, their contribution to social equity, and their ability to create permanent assets.

(ii) The works taken up under the Programme shall be in rural areas. It shall, however, be lawful for the State Government to direct that certain categories of works may be taken up in areas other than rural areas.

(iii) The Programme may also provide, as far as possible, for the training and upgradation of the skills of unskilled labourers.

(iv) In no circumstances shall labourers be paid less than the statutory minimum wage of agricultural labourers applicable in the State.

(v) When wages are directly linked with the quantity of work, the wages shall be paid according to the schedule of rates, which shall be fixed by the State Government for different types of work every year, subject to the approval of the State Council. The schedule of rates for unskilled labourers shall be so fixed that a person working diligently for 7 hours would normally earn a wage equal to the statutory minimum wage of agricultural labourers applicable in the State at that time.

(vi) It shall be open to the Programme Officer and Gram Panchayat to direct any person who applies for employment under the Programme to do work of any type permissible under the Programme.

(vii) Contractors shall not be used for the execution of projects taken up by Gram Panchayats under the Programme.

(viii) Contractors shall not be used for the execution of projects taken up by Programme Officers under the Programme, except for specific types of work to be specified in the Rules and with case-wise permission from the concerned monitoring agencies.  When contractors are used, wages shall be paid directly by the government to the labourers, and in all other respects the Contract Labour, Regulation and Abolition  Act will apply.

8. Conditions for guaranteed employment.

(1) Every adult person who


(i) resides in any rural area;


(ii) is willing to do casual manual work at the statutory minimum wage;

may submit his/her name and address to the Gram Panchayat and apply for registration. It shall be the duty of the Gram Panchayat to register him/her and issue him/her a job card with date and photograph.  The registration shall be for such period as may be laid down in the Programme, but in any case not less than five years, and may be renewed from time to time.

(2) Every registered person shall be entitled to employment at the statutory minimum wage, in accordance with the Programme for the time being in force, for as many days as the applicant requests.   Applications must be for at least 14 days of continuous work.

(3) It shall be the responsibility of the State Government to provide employment in accordance with the provision of the Programme to every applicant within 15 days of receipt of an application, within the Block where he or she applies. 

(4) Applications may be submitted in writing either to the Gram Panchayat or to the Programme Officer, through such procedures as may be prescribed in the Rules. The Gram Panchayat and Programme Officer, as the case may be, shall be bound to accept valid applications and to issue a dated receipt to the applicant.  Group applications may also be submitted as prescribed in the Rules.

(5) Applicants who are provided with work shall be so notified in writing, by means of a letter sent to the address given in the job card and of a public notice displayed at the Gram Panchayat Bhawan, through such procedures as may be specified in the Rules.

(6) As far as possible, employment shall be provided within a radius of 5 kilometres of the village where the applicant resides at the time of applying.  In cases where employment is provided outside such radius, it must be provided within the Block, and transport allowances and daily living allowances shall be paid in accordance with the Rules.  

(7) If the applicant is not provided with employment in the manner mentioned in sub-section 8(3) within 15 days of applying, he or she shall be entitled to a daily unemployment allowance.

(8) The unemployment allowance shall be paid at such rate as may be fixed by the State Government from time to time with the approval of the State Council, but not less than one third of the prevailing statutory minimum wage of agricultural labourers in the State.

(9) Provision shall be made in the Rules for advance applications, that is, applications submitted in advance of the date from which employment is sought.  In such cases, applicants shall be entitled to the unemployment allowance if work is not provided to them within 15 days of the date from which employment is sought.

(10) Multiple applications may be submitted over time by the same person, as per procedures laid down by the Rules, provided that the corresponding periods for which employment is sought do not overlap.

(11) The Gram Panchayat shall prepare and maintain such registers and issue such identity cards or pass-books to the applicants as may be prescribed by the Rules, including a job card with a record of applications made, employment provided, wages earned, and related details.

(12) If the Gram Panchayat is satisfied, after due verification, that a person has registered by making false declarations of name, age or residence, it may recommend this person’s name for deletion to the Programme Officer.  The Programme Officer may, after giving reasonable opportunity to the person concerned of being heard, delete his/her name from the register.

9. Entitlements of labourers employed under the Programme.

(1) If any personal injury is caused to any person employed under the Programme by accident arising out of and in the course of his employment, he shall be entitled, free of charge, to such medical treatment as is admissible under the Programme. Where hospitalisation is necessary, the State Government shall arrange for such hospitalisation including accommodation, treatment, medicines, and a daily allowance not less than half of the statutory minimum wage of agricultural labourers. In case of death or disability of such a person, an ex-gratia payment shall be made in the manner laid down in the Workmen Compensation Act.

(2) The following facilities shall be available at the worksites: (i) safe drinking water; (ii) shade for small children and periods of rest; (iii) a first-aid box with adequate material for emergency treatment of minor injuries, strokes, body aches and other health hazards connected with the work being performed.

(3) In cases where at least twenty women are employed on a worksite, a provision shall be made for one of them to be deputed to look after any children under the age of six who may be brought to the worksite, if the need arises. The person deputed for child-minding shall be paid the statutory minimum wage of agricultural labourers in the State. 

(4) In case of any delay in the payment of wages, that is, in the event where wages are paid later than 7 days beyond the week during which work has been done, labourers shall be entitled to the payment of compensation as per the Payment of Wages Act.

(5) Wages may be paid in cash or in kind or both, taking into account the guidelines and recommendations of the State Council on this matter.

(6) A proportion of the wages, not exceeding 5 per cent, may be deducted as a contribution to welfare schemes organized for the benefit of labourers employed under the Programme, such as health insurance, accident insurance, survivor benefits, maternity benefits and social security schemes. The relevant procedures, including stringent provisions for transparent and accountable use of these funds for the benefit of labourers employed, and provisions for matching grants from State Governments, shall be spelt out in the Rules and reviewed from time to time by the State Council.  No deduction from wages shall be made until such time as the relevant social security schemes are functional.

(7) If personal injury is caused by accident to a child accompanying any person who is employed under the Programme, the person shall be entitled, free of charge, to such medical treatment for the child as the State Government may, by general or special order, determine, and in case of death or disablement, to ex-gratia payment as specified in the Rules.

(8) In no circumstances shall there be any discrimination on the basis of gender in the provision of employment or the payment of wages, as per the provisions of the Equal Remuneration Act 1976.

(9) Facilities may be provided for the employment of persons unable to do any casual manual work on account of physical or mental disabilities in activities that are compatible with their abilities.  Such disabilities shall be recorded at the time of registration.

10. Unemployment allowance.
(1) The liability of the State Government to pay unemployment allowance under sub-section 8(7) shall commence after the expiry of 15 days from the date from which employment is sought. It shall cease (i) on the day when the applicant is expected to report for work as directed by the Gram Panchayat or Programme Officer, or (ii) if the period for which employment is sought comes to an end.

(2) Any applicant who is provided with employment and does not report for work within 15 days of being notified under sub-section 8(5), or who is absent from work for more than one week without an application for exemption, shall stand debarred from applying for work or receiving unemployment allowance for a period of fifteen days.

(3) The unemployment allowance to be paid to an eligible applicant under sub-section 8(7) shall be sanctioned by the Programme Officer or such local authority as may be empowered by the State Government for this purpose. The State Government may prescribe such procedure as it deems fit for the payment of unemployment allowances, provided that the allowance is paid not later than 7 days beyond the week for which it is due.

(4) In all cases where unemployment allowance is actually paid, or due to be paid, the Programme Officer shall be bound to provide a written explanation spelling out why it has not been possible to provide employment to the applicant. A similar explanation shall be provided by the District Collector (or Chief Executive Officer, as the case may be) in his or her annual report to the State Council.  In such cases, appropriate action shall be taken by the State Government as per the Rules.

11. Functions of the Gram Panchayat and Programme Officer.
(1) The Programme Officer shall be responsible for matching the demand for employment with employment opportunities arising from projects in the area within his or her jurisdiction.  These projects may include works taken up by the Gram Panchayat as well works taken up by other implementing agencies.

(2) The responsibilities of the Programme Officer under the Programme further include: (i) monitoring of projects taken up by the Gram Panchayats and other implementing agencies within the Block; (ii) sanctioning and ensuring the payment of unemployment allowances; (iii) ensuring the prompt and fair payment of wages to all labourers employed under the Programme within the Block; (iv) dealing promptly with any public complaints that may arise in connection with the implementation of projects taken up within the Block; (v) ensuring that regular social audits of all works within the jurisdiction of the Gram Panchayat are carried out by the Gram Sabha and that prompt action is taken on the objections raised in the social audits.

(3) At the Gram Panchayat level, the Gram Panchayat shall be responsible for planning the projects taken up under the Programme as per the recommendations of the Gram Sabha (and Ward Sabhas, if applicable), and for executing and supervising these works.  Projects taken up by the Gram Panchayat shall be subject to the administrative sanction of the Programme Officer.

(4) Each Gram Panchayat shall prepare an annual Development Plan and maintain a shelf of possible works to be taken up under the Programme as and when demand for work arises, taking into account the recommendations of the Gram Sabha (and, if applicable, Ward Sabhas). Proposals for these projects, including an order of priority between different works, shall be sent to the Programme Officer for scrutiny and preliminary approval, prior to commencement of the financial year when the works are to be executed.

(5) In the planning and selection of works to be taken up under the Programme, priority shall be given to works recommended by the Gram Sabha and Gram Panchayat.  In cases where these recommendations are overridden, written explanations shall be supplied by the Programme Officer.

(6) The Programme Officer shall supply each Gram Panchayat with muster rolls for the works sanctioned at the Gram Panchayat level, and also a list of employment opportunities available elsewhere to residents of the Gram Panchayat. The Gram Panchayat shall allocate employment opportunities among the applicants and ask them to report for work.

(6) Adequate staff and technical support shall be made available by the State Government to the Gram Panchayat and Programme Officer for the purpose of carrying their responsibilities under this Act.

(7) The Rules shall provide for the formation of suitable Committees at the Block and District levels, for the purpose of: (i) preparing a shelf of possible projects to be taken up at the Block and District levels; (ii) issuing guidelines for the monitoring and evaluation of projects taken up at the Block and District levels; (iii) dealing with any public complaints that may arise in connection with the implementation of projects taken up at the Block and District levels.  Provision shall be made, in the Rules, for adequate inclusion of elected representatives, women and disadvantaged communities on the Committees. The Committees shall be answerable to elected representatives at the appropriate level, through such procedures as may be laid down in the Rules.

12. Transparency and accountability.
(1) The District Collector (or Chief Executive Officer, as the case may be) and all implementing agencies in the District shall be responsible for the funds placed at their disposal for the purpose of implementing the Programme.  They shall maintain the accounts of employment and expenditure in such manner as may be prescribed.

(2) The State Government shall put in place, within the Rules of the Programme, adequate arrangements to ensure transparency and accountability at all levels in the implementation of the Programme, including:

(i) Regular inspection of the works taken up under the Programme.

(ii) Each Gram Panchayat, Programme Officer and District Collector (or Chief Executive Officer, as the case may be) shall prepare an annual report on the implementation of the Programme in the area within its jurisdiction. The report shall be made available in convenient form for public scrutiny.

(iii) All accounts and records relating to the Programme shall be available in convenient form for public scrutiny.  Copies shall be provided to anyone on demand at cost price, as per procedures specified in the Rules.

(iv) The details of each project, including a summary of expenditure and labour employed, shall be prominently displayed on a board close to the site after completion of the work. Similar information shall be painted on the walls of the Gram Panchayat office and updated from time to time, as prescribed in the Rules.

(v) A copy of the muster rolls of each project undertaken by or in the Gram Panchayat shall be posted at the Gram Panchayat office until such time as the wages are paid.

(vi) The Gram Sabha shall monitor the work of the Gram Panchayat.  In particular, Gram Sabhas (and, if applicable, Ward Sabhas) shall conduct regular social audits of all the projects taken up within their jurisdiction. All relevant documents, including muster rolls, bills, vouchers, measurement books, copies of sanctions, etc., will be presented to the Gram Sabha for purposes of social audit.  Completion and utilisation certificates of works taken up under the Programme by the Gram Panchayat shall be issued by the Gram Sabha after conducting the relevant social audits.

(vii) The productive aspects of the works shall be evaluated by technically qualified personnel to ensure that they meet the required technical standards and measurements.  Supervisory authorities shall be held responsible for any shortcoming in this respect.

(3) Payment of wages and unemployment allowances shall be made directly to the person concerned in front of the community on pre-announced dates.

(4) If any dispute or complaint arises concerning the implementation of the Programme by the Gram Panchayat, the matter shall be referred to the Programme Officer, who will be required to settle the complaint within 7 days.  Appropriate provisions shall be made in the Rules for the maintenance of complaint registers and issuing of receipts.

13. Penalties for non-compliance with the provisions of the Act

1. Any Programme Officer who has, without any reasonable cause, failed to carry out his or her obligations under this Act, will be liable upon summary conviction to a fine of not less than Rs 1,000 or imprisonment up to six months or both.

14. Establishment and utilisation of National Employment Guarantee Fund.

(1) On the date of commencement of this Act, a non-lapsable fund to be called the National Employment Guarantee Fund shall be deemed to be established.

(2) Any amount transferred or credited to the National Fund shall be charged on the Consolidated Fund of India.

(3) The amount standing to the credit of the National Fund shall be expanded in such manner and subject to such conditions as may be prescribed for the purpose of implementing the Programme.

(4) The following shall form part of, or be paid into, the National Fund, namely:  (a) at least one tenth of the proceeds of the Goods and Services Tax; (b) amounts transferred from various tax sources as the Central Government may specify; (c) a separate tax by name “Employment Guarantee Tax” that may be created  by the Central Government; (d) whatever resources may be required, from the Consolidated Fund of India, to ensure that the entitlements under this Act are met.

(5) The amount standing to the credit of the National Fund shall be expended exclusively for the purpose of implementing the Programme.

(6) The wage component of the costs of the Employment Guarantee Programme shall be paid by the Central Government from the National Employment Guarantee Fund. The material component shall be shared equally between the Central and State Governments.  The unemployment allowance, however, shall be paid by the State Government.

(7) The accounts of the National Fund shall be audited as per standard procedures, submitted to the Lok Sabha, and made available in convenient form for public scrutiny at the end of each financial year.

(8) At least 50 per cent of the funds disbursed for implementation of projects taken up under the Programme shall be allocated to the Gram Panchayats.

15. Establishment and utilisation of State Employment Guarantee Funds.

(1) On the date of commencement of this Act, a non-lapsable fund to be called the State Employment Guarantee Fund shall be deemed to be established in each state.

(2) Any amount transferred or credited to the State Fund shall be charged on the Consolidated Fund of the State.

(3) The amount standing to the credit of the State Fund shall be expanded in such manner and subject to such conditions as may be prescribed for the purpose of implementing the Programme (including for meeting the administrative charges and for making ex-gratia payments as provided under this Act).

(4) The amount standing to the credit of the Fund shall be expended exclusively for the purpose of implementing the Programme.

(5) The accounts of the Fund shall be audited as per standard procedures, submitted to the State Assembly, and made available in convenient form for public scrutiny at the end of each financial year.

(6) The Fund shall be held and administered on behalf of the State Government by an officer not below the rank of a Secretary to the State Government, subject to such general or special directions as may be given by the State Government, from time to time.
16. Delegation of powers. 

The Government may, by notification in the Official Gazette, direct that the powers exercisable by it, except the powers to make the Programme and the Rules, shall, in circumstances and under conditions specified by the notification, be exercisable also by such officer or officers subordinated to it as may be specified in the notification.

17. Act to have overriding effect.

The provisions of this Act and the Programme Rules, notifications or orders made or issued thereunder shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force or in any instrument having effect by virtue of such law.

18. Power to make rules. 

(1) The power to make Rules under this Act shall be exercised by the Central Government by notification in the Official Gazette.

(2) Without prejudice to any power to make Rules contained elsewhere in this Act, the State Government may make Rules consistent with this Act and with the Rules specified by the Central Government, to carry out the purposes of this Act.

(3) All Rules made under this Act shall be subject to the conditions of previous publication.

(4) Every rule made under this Act shall be laid as soon as may be after it is made, before each House of the Parliament, while it is in session for a total period of thirty days, which may be comprised in one session or in two successive sessions, and if before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the rule or both Houses agree that the rule should not be made and notify such decisions in the Official Gazette, the rule shall from the date of publication of such notification have effect only in such modified form or be of no effect, as the case may be, so, however, that any such modification or amendment shall be without prejudice to the validity of anything previously done under that Act. 

DRAFT NATIONAL RURAL EMPLOYMENT GUARANTEE ACT:
Summary of Main Comments Received So Far
Many comments on the draft National Rural Employment Guarantee Act 2004 have already been received. This is a positive indication of public interest in this issue, and in the process of framing an effective law for guaranteed employment.

Some comments were incorporated in the draft Act before it was released for public discussion on 16 July 2004. Others express diverse viewpoints which call for further thought and discussion. A summary of these unresolved issues is presented below. 

Important note:  An “improved draft” (September 1, 2004) of the Act was made incorporating several comments that were received on the initial draft (July 16, 2004).  Some of these comments have been retained despite the fact that they are redundant when read with the “improved draft” of.

1. Coverage of urban areas: The present draft Act only covers rural areas (including “B and C Class municipalities”). The extension of guaranteed employment to large cities could either be incorporated in this Act or become the object of a separate “National Urban Employment Guarantee Act”. 

2. Extent and nature of decentralization: Some commentators are in favour of complete devolution of the “employment guarantee programme” to the Gram Panchayats. Others feel that the involvement and accountability of the Block and/or District administration are essential. As things stand, the draft Act is somewhat flexible on this. It takes into account the Panchayati Raj structure without diluting the accountability of the district administration. Regular social audits by the Gram Sabhas are mandatory.

3. Where will the money come from? As of now, the draft Act leaves this open. In Maharashtra, the “employment guarantee scheme” is funded by dedicated taxes and a mandatory matching grant (50-50) from the state government. A similar formula could be envisaged at the central level.

4. Labour-material ratios: As of now there is no specific norm for labour-material ratios in the draft Act. This is to be added.

5. Avoiding contractors: The draft Act rules out private contractors, except in specific circumstances and with case-by-base permission. Some commentators favour a total ban.

6. Level of the unemployment allowance: There is no obvious benchmark for the “unemployment allowance”. The draft Act states that the allowance should be no less than one fourth of the statutory minimum wage for agricultural labourers. Other benchmarks have been suggested, all the way up to the full minimum wage.

7. Timely wage payments: The draft Act states that wages must be paid weekly, in consonance with the provisions of the Payment of Wages Act. A provision could be added for an “advance” to be paid after the first day of work.

8. Wage deductions for social security: An earlier version of the draft Act provided for up to 10 per cent of the wages to be set aside for social security entitlements, e.g. health insurance or old-age pensions. This has been removed for now, as some commentators feared that social security funds might be misused. This deduction now stands at no more than 5 per cent - see 9(6).

9. Disqualification: There are diverse views on the appropriate “penalty” that should be imposed, if any, when an applicant fails to turn up for work within the requisite number of days (as of now, 15 days), without applying for exemption, after being called for work. The draft Act states that such applicants are disqualified from applying for work, or from receiving the unemployment allowance, for a period of 15 days.

10. Skilled and non-manual labour: The draft Act gives guaranteed access to unskilled manual labour. The possibility of bringing certain categories of skilled and/or non-manual labour within the scope of the “employment guarantee programme” could be examined.

11. Cash and kind: The draft Act allows for wage payments in both cash and kind. Some commentators suggest that part payment in kind should be made mandatory.

12. Many suggestions have been made regarding the nature of works undertaken as part of employment generation. These include minor irrigation works, encouraging development of horticulture on wastelands, walking children to school, service sector employment, etc. Preference to those works that increase future employment potential, completion of incomplete works, imparting training (e.g. para-vets) are some of the other suggestions. Who decides which works are actually undertaken is another concern.

13. Number of beneficiaries per household: There is a suggestion that it shouldn’t be restricted to just one person per household. Some express fears that if only one person is guaranteed employment, it may be the men who benefit. If at all one has to accept some form of rationing, then how work is rationed should be thought about.

14. Criterion for fixing the minimum wage which seems to be too low.

15. Another concern relates to the government finding loopholes or escape routes to fulfil its obligations under this Act, especially in the payment of the unemployment benefits, or letting funds remain unused, diverting funds for other uses etc. Penalties in such cases should also be spelt out more clearly. 

16.  Nature of works:  Many suggestions have been made regarding the nature of works undertaken as part of employment generation. These include minor irrigation works, encouraging development of horticulture on wastelands, walking children to school, service sector employment, etc. Preference to those works that increase future employment potential, completion of incomplete works, imparting training (e.g. para-vets) are some of the other suggestions. Who decides which works are actually undertaken is another concern.

17. Number of beneficiaries per household: It has been suggested that there should be no ceiling on the number of persons who could be employed from a household. Some express fears that if only one person is guaranteed employment, it may be the men who benefit. If at all one has to accept some form of rationing, then how work is rationed should be thought about.

18. The level of wage:  Some have expressed fears that the minimum wage would be too low by the criterion for fixing the minimum wage.

19. Further measures of accountability:  Another concern relates to the government finding loopholes or escape routes to fulfil its obligations under this Act, especially in the payment of the unemployment benefits, or letting funds remain unused, diverting funds for other uses etc. Penalties in such cases should also be spelt out more clearly. 
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Business Line
 Tuesday, Jun 22, 2004 

How feasible is a rural employment guarantee? 

                                                    C. P. Chandrasekhar,                   Jayati Ghosh 

The Common Minimum Programme of the new UPA Government promises to provide public employment of 100 days per year to every rural household. Already the financial press has been trying to project this promise as unrealistic and requiring excessively large fiscal outlays that cannot be met. In this edition of Macroscan, C. P. Chandrasekhar and Jayati Ghosh investigate the need for such a guarantee, the possible fiscal costs associated with it, and how it can be effectively implemented. 

THERE is no doubt that employment generation has emerged as not only the most important socio-economic issue in the country today, but also the most pressing political concern. The mandate of the recent elections is clear on this: the people of the country have decisively rejected policies that have implied reduced employment opportunities and reduced access to, and quality of, public goods and services. 

Indeed, one of the main reasons for the defeat of the previous government was the widespread dissatisfaction with that government's economic policies. The complete collapse of rural employment generation (which that government tried to cover up through statistical jugglery and false, even insulting, claims about `India Shining') was a dominant cause of public dissatisfaction. 
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Chart 1 shows why this should be so. The latter part of the 1990s witnesses total rural employment (of all kinds — that is, self-employed and wage labour, principal or subsidiary occupation, full-time or part-time) growing at the miserable rate of only 0.58 per cent per year, at a time when the rural population was growing at around 1.7 per cent per year. Subsequently, matters have hardly improved, although the lack of comparable data does not allow us to make meaningful calculations of the rate of change. 

This was why almost all the political parties that currently form the ruling United Progressive Alliance, as well as the Left parties that have extended outside support, made the issue of employment a major plank in their electoral campaigns and their manifestos. And the promise to do something about rural employment generation in particular was probably one of the most significant promises that actually resonated with the electorate. 

Therefore, it was only to be expected that the promise of generating rural employment through public works programmes would find major expression in the declared programme of the new Government — avoiding it would have meant a major retraction from all the promises that have actually won this new Government its current power. 

Fortunately, the new Government has recognised the importance of this issue, and the need to do something to regenerate rural economic activity in particular. 

One of the first sections of the Common Minimum Programme of the UPA Government makes the following promise: "The UPA Government will immediately enact a National Employment Guarantee Act. This will provide a legal guarantee for at least 100 days of employment on asset-creating public works programmes every year at minimum wage for every rural household." 

This is not a new idea — the United Front Government in 1991 had floated such a scheme, and it has already been sought to be implemented in some form by State governments, such as those of Maharashtra, over several decades. 

However, such a commitment by the Central Government is indeed new, firstly because it promises to make this a legal right of all citizens, and secondly because the onus of finding the funds for such a programme (if not the actual implementation) rests squarely with the Central Government rather than with the States. 

This is a very important commitment, and one that should be given top priority, if the new Government wants to remain faithful to its mandate. However, this particular promise is already being excoriated in the financial press, and by sceptical observers who find any public outlays that benefit the common people to be "populist" and undesirable, even when they wholeheartedly approve of fiscal measures that end up transferring huge amounts of public assets and resources to large capital and the already rich. 

Coming to costs 

The main criticism that is being raised against this programme is that it would simply be too expensive and therefore impossible for the Government to fulfil this particular promise. All kinds of extravagant claims are being made about the fiscal outlays that are required, and the numbers are so inflated as to make the attempt appear to be impossible. 

In this context, it is worth investigating the actual costs likely to be associated with this programme in a more realistic way. The first point to bear in mind is that, while the employment guarantee is a legal guarantee provided to every rural household, quite obviously every such household would not take up the offer. Employment schemes have the great virtue of being self-selecting by the poor (and, therefore, not requiring targeting) since anyone who can get income above the minimum wage through any other activity would not be interested. 

Therefore, it is likely that only a proportion of rural households would choose to avail themselves of the offer and take up such employment, and even among such households, not all of them would choose to take up such employment for the full 100 days that are promised. Given the prevailing estimates of rural poverty, wage incomes and occupational structure of the rural population, the chances are that between one-third to around 40 per cent of all rural households would choose to exercise this right across the country — which is 49-59 million households. 

This does not necessarily mean that only this number of households would be involved in such a programme; rather, that the total number of employment days that would require to be generated would be around that number, with possibly more households than that participating but some households taking less days of work from such programmes. 

Now consider the cost per household. This involves providing 100 days of work to any member of the household at the minimum wage. 

The minimum wage varies across States, but the weighted average can be taken as Rs 60 per day. Of course the assumption must be that the wages would be equal for men and women workers — which is what is legally required but has not always been followed in employment programmes thus far. This means that the wage component of the cost per participating household would be Rs 6,000 per year. 

Assume that wages will account for two-thirds of the total cost, so that the non-wage component would come to Rs 3,000 a year, generating a total cost of Rs 9,000 a year per household. The non-wage component is slightly less than it has been in recent years in existing employment schemes, but it is argued that this is easy to achieve especially with decentralised panchayat-level control over such resources and the implementation of this programme. 

Table 1
	Estimated cost of employment guarantee

	Figures in rupees per year

	Wage cost per household 6,000
	Non –wage cost per household 3,000
	Total cost per household 9,000

	Figures in Million

	Total households 148
	40 percent of households

59.2
	33 per cent of households 49.3

	Figures in crore per year

	Total cost with 40 percent of households
	Total cost with 33 percent of households 44,100
	


This means that the total cost of such a programme would probably come to somewhere  between Rs 44,000 crores and Rs 53,000 crore per year. These calculations are presented in Table 1. 

There's much to gain at first glance this may seem like a large amount for an annual outlay. However, a number of points have to be borne in mind in this connection. 

First, even if such employment generation yielded no other positive result, the fact is that increased wage incomes in rural areas would generate more demand for rural goods and services, and thus generate positive multiplier effects. In a condition of major economic slack, such as operates in the rural economy of India today, this would have large beneficial implications for material conditions, and even contribute to increased tax revenues because of higher levels of economic activity. 

Second, it must be remembered that such a programme does not involve an expenditure of resources for the sole purpose of creating employment. Rather, the idea is to use the workers productively in activities which will build or maintain assets in the countryside, or provide important social or economic services. 

So such expenditure will yield dividends not only in terms of higher levels of economic activity in the present but also through improving the conditions of production in rural areas. There are many such potential activities which can have important effects on supply conditions, productivity and sustainability of rural economic activities, in both agriculture and non-agriculture. 

For example, constructing and maintaining roads and other connectivity (which has thus far been the most popular form of activity in such schemes) has direct and indirect effects in agricultural marketing and a whole range of other economic activities, besides generally improving the conditions of rural residents. 

But other activities, which are often far less capital-intensive, such as building and maintaining bundhs, minor irrigation works, clearing out and desilting ponds and rivers, also have very positive short-run and long-run effects on production conditions and can also improve the sustainability of cultivation patterns generally, implying important social gains. 

But even these do not cover the full range of possibilities in terms of productive and useful activities that can be undertaken under such an employment programme. There is a huge range of social services that must be performed, which are now systematically underprovided across rural India. 

These include activities such as those performed by workers in educational and health institutions who provide maintenance and support, the provision of mid-day meals in schools, sanitation services, and the like. There is no question that greater provision of such necessary public services would greatly improve the quality of life of rural residents, and also contribute directly and indirectly to economic growth. 

So this amount is really not very much when seen as part of a broader public investment and development programme that is particularly focussed on rural regeneration, which is unquestionably the most urgent policy focus today. In any case, some Rs 6,100 crores was already committed to rural employment schemes in the Interim Budget, so this involves an additional outlay of around Rs 40,000 crore. 
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Third, consider how this amount compares with other expenditures made by the Central Government. Chart 2 provides the Interim Budget 2004-05 estimates of outlays on defence, subsidies and rural employment, as well as the current estimate of additional resource requirement for employment guarantee. It is evident that the proposed new outlay is well below the anticipated defence expenditure, and even below the projected expenditure on subsidies. 

In any case, this projected amount likely to be spent on employment guarantee is a trifling percentage of projected GDP — amounting to only 1.55 per cent of projected GDP at the coverage of one-third of rural households and still only 1.86 per cent of GDP at 40 per cent coverage. 

This is well below the proposed increased expenditure of this Government on education, and indeed well below a large range of other less productive expenditures of the government. 

More to the point, it is substantially below the fiscal effect of the large tax give-aways of the Central Government, which over the period since 1980-81, have caused the Central tax-GDP ratio to fall from more than 13 per cent to less than 10 per cent. It is interesting that the same economists who have supported such huge transfers to the rich through lower tax collections, have been the most bitterly opposed to employment schemes which would not only provide relief to the poor of the country but also create valuable assets and provide important social and economic services. 

In sum, the employment guarantee scheme has much to recommend for itself. It costs about as much or far less than many other lower priority activities, which have in some cases have been rightly emphasised by this and previous governments. It can be dealt with in a manner which simultaneously ensures the realisation of the pressing need to increase capital formation in rural India. 

If properly planned and implemented it can help deliver much need quality public services in rural India. By providing income to those who need it the most, it can help redress an unacceptable feature of the Indian economy — the persistence of large-scale poverty. 

Finally, while achieving all this it would result in increases in output and tax revenues, which helps finance a part of the expenditure on the scheme. There can be no better example of a winning initiative. Therefore, there is no real need to defend it against those who perversely welcome "dream budgets" with tax concessions as progressive and market-friendly, while illegitimately dismissing an employment guarantee scheme that is targeted at increasing capital formation and productivity in rural India. 
� This section and the next one may need revision after further expert scrutiny of the financial arrangements required to implement the Employment Guarantee Act.
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