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1. Introduction and Key Issues

The National Rural Employment Guarantee Bill 2004 (NREGB 2004) was tabled in Parliament on 21 December 2004.  This is, in principle, a welcome step.  However, the Bill is so weak that it defeats the purpose of an “employment guarantee”.  It also fails to do justice to the first pledge of the National Common Minimum Programme of the UPA government:

“The UPA government will immediately enact a National Employment Guarantee Act.  This will provide a legal guarantee for at least 100 days of employment to begin with on asset-creating public works programmes every year at minimum wages for at least one able-bodied person in every rural, urban poor and lower middle-class household.”

Further to this commitment, a draft “Employment Guarantee Act” for rural areas was prepared by the National Advisory Council (NAC) in August 2004.  However, NREGB 2004 is a pale shadow of the NAC draft.  Among the essential safeguards that are lacking in NREGB 2004 are:

1. Universal entitlements: All adults in rural areas should be entitled to apply for work.  “Targeting” is both unnecessary and undesirable.

2. Irreversible entitlements: Once the Act comes into force in a particular area, there should be no possibility of “switching off” the employment guarantee.

3. Time-bound extension to the whole or India: The Act should come into force in the whole of rural India (including Class B and C Municipalities) within five years or so.

4. Minimum wages: Labourers should be entitled to the statutory minimum wage of agricultural labourers in the relevant state, in all circumstances.

In the absence of these safeguards, NREGB 2004 fails to provide a genuine “employment guarantee”.  It is essential that these safeguards should be restored.  This memorandum presents a brief critique of NREGB 2004 (section 2), and an initial list of 10 “essential revisions” intended as a first step towards a credible Employment Guarantee Bill (section 3).

We take this opportunity to mention also that the National Rural Employment Guarantee Bill 2004 places an excessive financial burden on the state governments.  Given the dismal state of state government finances, it is important to reduce this burden by enhancing the contribution of the Central Government, in order to enable the state governments to initiate Employment Guarantee Programmes without delay.  We understand that this concern is addressed in greater detail in other submissions that have been sent to the Standing Committee.

2. Critique of NREB 2004

This section highlights ten basic flaws of the National Rural Employment Guarantee Bill 2004 (NREGB 2004).  The term “NAC draft” refers to the draft prepared by the National Advisory Council (see Appendix).

2.1. Undermining the Guarantee

1. No time-bound extension to the whole of rural India: NREGB 2004 states that the Act shall come into force in a particular area “on such date as the Central Government may, by notification in the Official Gazette, appoint”.  This allows the Central Government to escape from the commitment, made in the CMP, to extend the employment guarantee to “every rural household”.  In fact, it allows the government to restrict the employment guarantee to specific districts as long as it wishes.

2. “Switch off” provision: Even in areas where the Act comes into force, the guarantee of employment applies only “in such rural area in the State and for such period as may be notified by the Central Government”.  This effectively allows the Central Government to “switch off” the guarantee anywhere at any time.
3. Targeting: The Bill effectively restricts the employment guarantee (and also the unemployment allowance) to “poor households”, defined as households below the poverty line during the relevant financial year.  This goes against the fundamental principles of universality and “self-selection”.  Targeting is unnecessary since the work requirement is itself a reliable means of identifying persons who need this kind of social support.  Targeting is also counter-productive as it invariably leaves out many poor people, as happened with the “BPL list”.

4. No minimum wages: The Bill does not guarantee that minimum wages of any kind will be paid to the labourers.  Indeed, it allows existing statutory minimum wages to be superseded with ad hoc wage norms, to be determined by the Central Government (“the Central Government, may, by notification, specify the wage rate for the purposes of this Act”). The norms are completely flexible, with different rates for different areas. Aside from the unconstitutionality of paying less than the statutory minimum wage, this gives the Central Government another opportunity to undermine the guarantee by setting the wage rate arbitrarily low.

2.2. Other Basic Concerns

5. Sidelining of Panchayati Raj Institutions: The Bill gives a very limited role to the PRIs in the implementation of the “Employment Guarantee Schemes”. An opportunity has been missed to hand over substantial powers and responsibilities to the Gram Panchayats, Intermediate Panchayats and District Panchayats.  Similarly, little effort has been made to involve people in the planning, implementation and monitoring process through Gram Sabhas.  The Bill essentially envisages a vertical administrative structure, with the Block-level “Programme Officer” accountable to the District Coordinator and neither of these two officers being truly accountable to elected bodies.

6. Restrictive definition of permissible works: The Bill allows only a narrow range of works to be taken up under the Employment Guarantee Schemes.  The focus is on nine specific types of work, concerned mainly with the creation of durable assets (e.g. land development, water conservation and rural connectivity).  By contrast, in the NAC draft, “productive works” were broadly defined as works that contribute directly or indirectly to “the increase of production, the creation of durable assets, the preservation of the environment, or the improvement of the quality of life”.

7. Limited transparency provisions: The transparency provisions in NREGB 2004 are inadequate.  For instance, muster rolls, accounts and other records are accessible to the public only “after paying such fee as may be specified in the Scheme”, with no restriction on the fees.  Similarly, the social audits to be conducted by the Gram Sabhas have been reduced to a formality since the government is not bound to act on resolutions passed in the social audits.
8. Exclusion of B and C Class municipalities: In the NAC draft, Class B and C municipalities were included in the definition of “rural areas”, so that these municipalities came under the purview of the Act.  In the NREGB 2004, however, these municipalities are excluded.

9. No individual entitlements: The employment guarantee in NREGB 2004 is restricted to “100 days per household per year”.  The household approach is problematic in several ways.  For instance, it weakens the guarantee since “household” rights are difficult to enforce in a Court of law.  The definition of “household” in NREGB 2004 is itself problematic: it implies, for instance, that nuclear families living together as a joint family are not to be treated as separate households unless they have separate ration cards.  The household approach could also create competition for work within the household, where women are likely to be marginalized.  Individual entitlements (e.g. “100 days per adult per year”) would be better.

10. Flexible “Schedules”: The Bill has two “schedules”: Schedule I on “Minimum Features of a Rural Employment Scheme” and Schedule II on “Conditions for Guaranteed Rural Employment Under a Scheme and Minimum Entitlements of Labourers”.  Further, Section 29(1) states that the Schedules can be modified by the Central Government “by notification”, without amending the Act itself.  In the NAC draft, by contrast, all these provisions were part of the text of the Act, and could not modified without an amendment of the Act.

3. Essential Revisions

As a first step towards a credible Employment Guarantee Bill, it is proposed that the following key provisions of the “NAC draft” (see Appendix) should be reinstated:

1. Irreversible guarantee: Once the Act comes into force in a particular area, there should be no possibility of “switching off” the employment guarantee. [NAC draft, Clause 1(3)]

2. Time-bound extension to the whole of rural India: The Act should come into force in the whole of rural India (including Class B and C Municipalities) within five years. [NAC draft, Clause 1(3)]

3. Universality: All rural adults should be entitled to apply for work. There should be no eligibility condition other than willingness to perform manual work. [NAC draft, Clause 3(1)]

4. Minimum wages: Labourers should be entitled to the statutory minimum wage of agricultural labourers in the relevant state, in all circumstances. [NAC draft, Clause 7(3)(iv)]

5. Assured payment of unemployment allowance: The payment of the unemployment allowance should not be conditional on the government’s capacity to pay or any other criteria; anyone who has applied for work should be entitled to the allowance, if he or she has not been given work within 15 days. [NAC draft, Clause 8(8)]  Also, in the event where failure to provide employment is due to the Central Government’s failure to provide the requisite funds, the allowance should be reimbursed by the Central Government to the State Government.

6. Broad definition of permissible works: Permissible works should include all works that are “productive” in the broad sense that they contribute directly or indirectly to the increase of production, the creation or maintenance of assets, the preservation of the environment, or the improvement of the quality of life. [NAC draft, Clause 2(k)]
7. Accountability to PRIs: Implementing agencies (including the “Programme Officer” and “District Coordinator”) should be accountable to local elected bodies such as the District Panchayat. Gram Sabhas should play a central role in the planning and monitoring of the Employment Guarantee Schemes.  At least 50 per cent of the funds disbursed for implementation of projects should be allocated to the Gram Panchayats. [NAC draft, Clauses 6(1), 6(2), 11, 12(2) and 14(8)]

8. Full transparency: All the transparency provisions of the NAC draft should be reinstated, e.g. muster rolls should be accessible for public scrutiny without charge and Gram Sabhas should be empowered to issue completion and utilization certificates. [NAC draft, Clauses 12(1) to 12(4)]

9. Scope for “individual entitlements”: The Bill should provide for a possible transition from household work entitlements to individual entitlements, i.e. 100 days per adult per year instead of 100 days per household per year.  [NAC draft, Clauses 3(2) and 3(3)]  In the meantime, at least 40% of the total employment generated in each Block should be reserved for women.
10. Full legal safeguards: The basic entitlements of labourers and basic features of Employment Guarantee Schemes should be included in the body of the Act, rather than in “Schedules” that may be amended by the Central Government through “notification”. Schedules I and II should be moved to the text of the Act.

( Based on a submission made by People’s Action for Employment Guarantee to the Standing Committee on Rural Development (18 February 2005).  For related critiques, see � HYPERLINK "http://www.righttofoodindia.org" ��www.righttofoodindia.org�.  The full text of the National Rural Employment Guarantee Bill 2004, and the earlier draft prepared by the National Advisory Council, are also available on this website.
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