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NATIONAL RURAL EMPLOYMENT GUARANTEE BILL 2004

Comparison with the “NAC Draft”

The National Rural Employment Guarantee Bill 2004 was tabled in Parliament on 21 December 2004.  This note examines the differences between this document (the “GoI draft”) and the draft National Rural Employment Guarantee Act prepared by the National Advisory Council (the “NAC draft”).
  It does not deal with the shortcomings of the NAC draft itself, e.g. the restriction of the employment guarantee to “100 days per household per year”, the exclusion of urban areas, and the heavy financial burden on state governments.

1. Main Restrictions of GoI Draft vis-s-vis NAC draft
1. Employment guarantee conditional on “notification”: In the NAC draft, the Act was to be gradually extended to the whole of rural India within five years; from then on, every rural household would be covered.  By contrast, in the GoI draft, the Act comes into force in a particular area “on such date as the Central Government may, by notification in the Official Gazette, appoint”.  Moreover, even where the Act comes into force, the guarantee of employment applies only “in such rural area in the State and for such period as may be notified by the Central Government”.
2. Targeting: In the NAC draft, there was no “targeting” – all households are entitled to the employment guarantee and the unemployment allowance.  In the GoI draft, both are (or at least can be) restricted to “poor households”, defined as households below the poverty line during the relevant financial year.  This defeats the basic principle of an Employment Guarantee Act - universal entitlement and “self selection”.
3. No minimum wages: In the NAC draft, labourers were entitled to the statutory minimum wage of agricultural labourers in the State, in all circumstances.  In the GoI draft, this can be superseded by a central norm (“the Central Government, may, by notification, specify the wage rate for the purposes of this Act”).

4. Restrictive definition of permissible works: In the NAC draft, “productive works” were broadly defined as works that contribute directly or indirectly to “the increase of production, the creation of durable assets, the preservation of the environment, or the improvement of the quality of life”. This has been considerably narrowed down in the GoI draft, where the focus is on specific types of work, concerned mainly with the creation of durable assets.

5. Reduced transparency provisions: In the GoI draft, the transparency provisions of the NAC draft have been seriously diluted.  For instance, muster rolls and other records are accessible to the public only “after paying such fee as may be specified in the Scheme”.  Similarly, completion and utilization certificates from the Gram Sabha are no longer required.
6. Exclusion of B and C Class municipalities: In the NAC draft, Class B and C municipalities were included in the definition of “rural areas”, so that these municipalities came under the purview of the Act.  In the GoI draft, however, Class B and C municipalities are excluded.

7. Inadequate safeguards for women: In both drafts (NAC and GoI), the employment guarantee is restricted to “100 days per household per year”, in line with the Common Minimum Programme.  The household approach involves a risk that women will be marginalized.  In the GoI draft, this problem is exacerbated by a narrow definition of “household”: nuclear families living together as a joint family are not to be treated as separate households unless they have separate ration cards.  Further, the GoI draft omits an important clause of the NAC draft, which made explicit provision for a possible transition to individual entitlements in due course.

8. Sidelining of Panchayati Raj Institutions: The NAC draft gave a central role to Panchayati Raj Institutions (PRIs) in the planning and monitoring of the Employment Guarantee Programme.  In the revised draft, the role of PRIs has been considerably diluted.  For instance, the Block-level “Programme Officer” and the District Coordinator are no longer accountable to elected bodies (Intermediate Panchayat and Zila Parishad, respectively).  The role of Gram Panchayats and Gram Sabhas has also been reduced.

9. Flexible “Schedules”: The GoI draft has two “schedules”: Schedule I on “Minimum Features of a Rural Employment Scheme” and Schedule II on “Conditions for Guaranteed Rural Employment Under a Scheme and Minimum Entitlements of Labourers”.  Further, Section 29(1) states: “If the Central government is satisfied that it is necessary or expedient so to do, it may, by notification, amend schedule I or Schedule II and thereupon Schedule I or Schedule II, as the case may be, shall be deemed to have been amended accordingly”.  In other words, modifying the provisions of Schedule I or II does not require an amendment of the Act – only a notification. In the NAC draft, by contrast, all these provisions were part of the text of the Act, and could not modified without an amendment of the Act.

10. Wide discretion: Aside from flexible “Schedules”, there is a general tendency, in the GoI draft, to give maximum discretion and power to the government (particularly the Central Government).   The government has wide latitude to modify or restrict almost every aspect of the employment guarantee through suitable notifications, Rules, guidelines, etc.  The defeats one of the central objectives of an Employment Guarantee Act – giving labourers some bargaining power vis-à-vis state authorities.

2. Specific Differences

Note: This table should be read in the light of the fact that the provisions in Schedule I and Schedule II can be amended “by notification”.

	
	
	Draft prepared by National Advisory Council, 15 August 2004

(“NAC draft”)
	National Rural Employment Guarantee Bill 2004, tabled in Parliament on 21 December 2004

(“GoI draft”)

	1
	Preamble
	“An Act to safeguard the right to work by providing guaranteed employment at the statutory minimum wage to at least one adult per household who volunteers to do casual manual labour in rural areas.”  Followed by six paragraphs on the purpose of the Act.
	“to provide for the enhancement of livelihood security of the poor households in rural areas of the country by providing at least one hundred days of guaranteed wage employment in every financial year to every household whose adult members volunteer to do unskilled manual work and for matters connected therewith or incidental thereto”

	2
	Coverage
	Rural areas (including Class B and C Municipalities).
	Rural areas only.

	3
	Extent and commencement
	Gradual extension to the whole of rural India within five years, starting from districts with high levels of poverty. [Sec 1(3)]
	[The Act] “shall come into force on such date as the Central Government may, by notification in the Official Gazette, appoint; and different dates may be appointed for different States or for different areas in a State.” [Sec 1(3)]

	4
	Guarantee of employment
	“Every household in the rural areas of India shall have a right to at least 100 days of guaranteed employment every year for at least one adult member, for doing casual manual labour at the statutory minimum wage, and to receive the wages thereof within 7 days of the week during which work has been done, in accordance with the provisions of this Act and the Programme made thereunder.” [Sec 3(1)]
	“Save as otherwise provided, the State Government shall, in such rural area in the State and for such period as may be notified by the Central Government, provide to every poor household whose adult members volunteer to do unskilled manual work not less than one hundred days of such work in a financial year in accordance with the Scheme made under this Act.” [Sec 3(1)]

	5
	State-specific Employment Guarantee Programme/Scheme
	“… each State Government shall prepare, within six months of the commencement of this Act, an Employment Guarantee Programme for providing employment to all adults residing in the rural areas who volunteer to do casual manual work, subject to the conditions laid down by or under this Act or in the Programme.” [Sec 7(1)]
	“…  every State Government shall, within six months from the date of commencement of this Act, by notification, make a Scheme, for providing not less than one hundred days of guaranteed employment in a financial year to every household in the rural areas covered under the Scheme and whose adult members, by application, volunteer to do unskilled manual work subject to the conditions laid down by or under this Act and in the Scheme.” [Sec 4(1)]

	6
	Definition of “household”
	“a nuclear family, or a family of persons normally residing together and sharing meals or holding a common ration card”
	“the members of a family related to each other by blood, marriage or adoption and normally residing together and sharing meals or holding a common ration cards”

	7
	Definition of the nature of guaranteed work
	“Casual manual labour”, defined as “a casual job essentially involving physical labour but possibly including basic skills that are required for productive works”
	"Unskilled manual work", defined as “any physical work which any adult person is capable of doing without any skill or special training”.

	8
	Permissible works
	“Productive works”, broadly defined as works that contribute directly or indirectly to “the increase of production, the creation of durable assets, the preservation of the environment, or the improvement of the quality of life”.  Permissible works to be identified by the State Council.
	Schedule 1 provides a specific list of permissible works (water conservation, drought proofing, land development, rural connectivity, etc.), ending with “any other work which may be notified by the Central Government”.  The next clause adds: “Creation of durable assets and strengthening the livelihood resource base of the rural poor shall be an important objective of the Scheme”

	9
	“Preferred works”
	“The identification of preferred works [by the State Council] shall be based on the economic, social and environmental benefits of different types of works, their contribution to social equity, and their ability to create permanent assets.” [Sec 7(3)]
	“The State Council shall prepare a list of preferred works for different areas based on their ability to create durable assets.” [Sch I, Sec 4]

	10
	Location of works
	Rural areas.  “It shall, however, be lawful for the State Government to direct that certain categories of works may be taken up in areas other than rural areas, as advised by the State Council” [Sec 7(3)]
	“Rural areas” only. [Sch I, Sec 3]

	11
	Contractors
	Contractors are not allowed in Gram Panchayat projects; in other projects, contractors are allowed only for specific types of work and with case-wise permission. [Sec 7(3)]
	“The Scheme shall not permit engaging any contractor for implementation of the projects under it.” [Sch I, Sec 10]

	12
	Use of machines
	Not mentioned.
	“As far as practicable, a task funded under the Scheme shall be performed by using manual labour and not machines.” [Sch I, Sec 11]

	13
	Ratio of material costs to total project costs
	Not mentioned.
	“The cost of material component of projects including the wages of the skilled and semi-skilled workers taken up under the Scheme shall not exceed forty per cent of the total project costs.” [Sch I, Sec 9]

	14
	Minimum wages
	· “In no circumstances shall labourers be paid less than the statutory minimum wage of agricultural labourers applicable in the State.” [Sec 7(3)]
· “The schedule of rates for unskilled labourers shall be so fixed that a person working diligently for 7 hours would normally earn a wage equal to the statutory minimum wage of agricultural labourers applicable in the State at that time.” [Sec 7(3)]
	· “Notwithstanding anything contained in the Minimum Wages Act, 1948, the Central Government, may, by notification, specify the wage rate for the purposes of this Act. Provided that different rates of wages may be specified for different areas.” [Sec 6(1)]
· “Under no circumstances shall the labourers be paid less than the wage rate.” [Sch I, Sec 6]
· “The schedule of rates of wages for unskilled labourers shall be so fixed that a person working diligently for seven hours would normally earn a wage equal to the wage rate.” [Sch I, Sec 8]

	15
	Authority empowered to fix the “schedule of rates”
	State government, “subject to the approval of the State Council”. [Sec 7(3)]
	State government, “in consultation with the State Council”.  [Sch I, Sec 7]

	16
	Time frame for payment of wages
	Within 7 days of the week during which work has been done. [Secs 3(1) and 9(4)]
	“Save as otherwise provided in this Act, the disbursement of daily wages shall be made on a weekly basis or in any case not later than a fortnight after the date on which such work was done.” [Sec 3(3)]

	17
	Travel and living allowances when work is provided beyond 5 kilometres
	As per Programme rules. [Sec 8(7)]
	10 per cent of daily wage. [Sch II, Sec 14]

	18
	Eligibility for unemployment allowance
	No restriction (anyone who has not been provided with work within 15 days). [Sec 8(8)]
	Any applicant who is not provided employment within fifteen days [Sec 7(1)].  However, the next clause states that the payment of the unemployment allowance is “subject to such terms and conditions of eligibility as may be prescribed by the State Government and subject to the provisions of this Act and the Schemes and the economic capacity of the State Government.” [Sec 7(2)]

	19
	Level of unemployment allowance
	At least one third of the statutory minimum wage of agricultural labourers. [Sec 8(9)]
	At least one fourth of the minimum wage for the first 30 days during the financial year, at least one half for the remaining period of the financial year. [Sec 7(2)]

	20
	Time frame for payment of unemployment allowance
	“not later than 7 days beyond the week for which it is due” [Sec 10(3)]
	“Every payment of unemployment allowance under sub-section (1) shall be made or offered not later than fifteen days from the date on which it became due for payment” [Sec 7(5)]



	21
	Compensation in the event of death or disability
	As per Workmen Compensation Act. [Sec 9(1)]
	Rs 10,000 or amount specified by Central government. Compensation is for death or “permanent” disability and is to be paid by the implementing agency. [Sch II, Sec 26]

	22
	Cash vs. kind wages
	Cash or kind or both. [Sec 9(5)]
	Cash or kind or both, with at least one-fourth in cash. [Sch II, Sec 31]

	23
	Sanctions against applicants who do not show up for work


	Disqualification from applying for work or receiving unemployment allowance 15 days. [Sec 10(2)]
	Disqualification from unemployment allowance for three months; the disqualification applies to those who do not accept employment provided, or do not report for work within 15 days of being notified, or remain absent continuously for more than a week. [Sec 9]

	24
	Administrative structure and accountability to PRIs
	Separation between executing agencies at each level (Gram Panchayat, Block Officer, District Collector/CEO) and monitoring agencies (Gram Sabha, Intermediate Panchayat, District Panchayat). Executing agencies accountable to monitoring agencies – essentially the PRIs (e.g. Block Officer is accountable to Intermediate Panchayat and District Collector/CEO is answerable to District Panchayat). 
	Similar at village level, but more “vertical” structure at Block and District levels. Block Officer is accountable to District Coordinator, and District Coordinator is not accountable to Zila Parishad though he/she is supposed to “assist” the Standing Committee of the District Panchayat. No role for Intermediate Panchayat except sending “proposals” to the Block Officer. No clear separation between executing and monitoring agencies.

	25
	Share of Gram Panchayats in Programme funds
	“At least 50 per cent of the funds disbursed for implementation of projects taken up under the Programme shall be allocated to the Gram Panchayats.” [Sec 14(8)]
	“The Programme Officer may allot at least fifty per cent of the works in terms of its cost under a Scheme to be implemented through the Gram Panchayats” [Sec 16(5)]

 No mention of funds.

	26
	Role of Gram Sabha
	Recommending projects; monitoring the Gram Panchayat; social audits; issuing completion and utilization certificates.
	Same, except certificates.

	27
	Accountability of Gram Panchayat to Gram Sabha
	“The Gram Sabha shall monitor the work of the Gram Panchayat.  In particular, Gram Sabhas (and, if applicable, Ward Sabhas) shall conduct regular social audits of all the projects taken up within their jurisdiction. All relevant documents, including muster rolls, bills, vouchers, measurement books, copies of sanctions, etc., will be presented to the Gram Sabha for purposes of social audit.  Completion and utilisation certificates of works taken up under the Programme by the Gram Panchayat shall be issued by the Gram Sabha after conducting the relevant social audits.” [Sec 12(2)]
	“(1) The Gram Sabha shall monitor the execution of works within the Gram Panchayat. (2) The Gram Sabha shall conduct regular social audits of all the projects under the Scheme taken up within the Gram Panchayat. (3) The Gram Panchayat shall make available all relevant documents including the muster rolls, bills, vouchers, measurement books, copies of sanction orders and other connected books of accounts and papers to the Gram Sabha for the purpose of conducting the social audit.” [Sec 17]

	28
	Complaints against Gram Panchayat
	“If any dispute or complaint arises concerning the implementation of the Programme by the Gram Panchayat, the matter shall be referred to the Programme Officer, who will be required to settle the complaint within 7 days.  Appropriate provisions shall be made in the Rules for the maintenance of complaint registers and issuing of receipts.” [Sec 12(4)]
	“If any dispute or complaint arises concerning the implementation of a Scheme by the Gram Panchayat, the matter shall be referred to the Programme Officer.  The Programme Officer shall enter every complaint in a complaint register maintained by him and shall dispose of the disputes and complaints within seven days of its receipt and in case it relates to a matter to be resolved by any other authority it shall be forwarded to such authority under intimation to the complainant.” [Sec 23(5) and 23(6)]

	29
	Completion and utilization certificates
	“Completion and utilisation certificates of works taken up under the Programme by the Gram Panchayat shall be issued by the Gram Sabha after conducting the relevant social audits.” [Sec 12(2)]
	“Completion certificates of works taken up under the Programme by the implementing agency shall be issued after social audit is conducted by the Gram Sabha.” [Sec ???]

	30
	Transparency of muster rolls
	“A copy of the muster rolls of each project taken up by or in the Gram Panchayat shall be posted at the Gram Panchayat office until such time as the wages are paid.” [Sec 12(2)]
	“A copy of the muster rolls of each Scheme or project under a Scheme shall be made available in the offices of the Gram Panchayat and the Programme Officer for inspection by any person interested after paying such fee as may be specified in the Scheme.”

	31
	Transparency of records
	“All accounts and records relating to the Programme shall be available in convenient form for public scrutiny.  Copies shall be provided to anyone on demand at cost price, as per procedures specified in the Rules.” [Sec 12(2)]
	“All accounts and records relating to the Scheme shall be made available for public scrutiny and any person desirous of obtaining a copy or relevant extracts therefrom may be provided such copies or extracts on. demand and after paying such fee as may be specified in the Scheme.” [Sch I, Sec 15]

	32
	Transparency of wage payments
	“Payment of wages and unemployment allowances shall be made directly to the person concerned in front of the community on pre-announced dates.” [Sec 12(3)]
	“All payments of wages in cash and unemployment allowances shall be made directly to the person concerned and in the presence of independent persons of the community on pre-announced dates.” [Sec 23(4)]

	33
	Transparency of project expenditure and labour employed
	“The details of each project, including a summary of expenditure and labour employed, shall be prominently displayed on a board close to the site after completion of the work. Similar information shall be painted on the walls of the Gram Panchayat office and updated from time to time, as prescribed in the Rules.” [Sec 12(2)]
	No provision for on-site display.

	34
	Accessibility of annual reports
	To be “made available in convenient form for public scrutiny”. [Sec 12(2)]
	To be “made available to the public on demand and on payment of such fee as may be specified in the Scheme.” [Sch I, Sec 15]

	35
	Action to be taken in case of non-payment of unemployment allowance
	Written explanation to be provided by Programme Officer and District Collector/CEO.  “In such cases, appropriate action shall be taken by the State Government as per the Rules” [Sec 10(4)]
	Written explanation to be provided by Programme Officer and District Coordinator.  No specific action to be taken.  However, “the State Government shall take all measures to make the payment of unemployment allowance… as expeditiously as possible.” [Secs 8(1), 8(2) and 8(3)]

	36
	Penalties for non-compliance with the Act
	“Any Programme Officer who has, without any reasonable cause, failed to carry out his or her obligations under this Act, will be liable upon summary conviction to a fine of not less than Rs 1,000 or imprisonment up to six months or both.” [Sec 13(1)]
	“Whoever contravenes the provisions of this Act shall on conviction be liable to a fine which may extend to one thousand rupees /-.”  [Sec 25]

	37
	Financial contribution of state government
	Unemployment allowance, half of the material costs, administrative charges, and ex-gratia payments. [Secs 14(6) and 15(3)]
	Unemployment allowance, one fourth of the material costs, and administrative expenses of the State Council. [Sec 22(2)]  However, the liability of the Central Government for administrative expenses is only up to “such percentage of the total cost of Scheme as may be determined by the Central Government”.
 [Sec 22(1)]

	38
	Status of state-specific EGAs
	“Where state legislation exists dealing with employment guarantee for casual manual work, a person will have the right to seek employment under the state law or under this Act, as he or she chooses.” [Sec 3(4)]
	State-specific EGA applies provided that it is consistent with the national EGA and does not dilute the entitlements of households or the conditions of employment.
 [Sec 28]

	39
	Supporting staff and technical support
	“Adequate staff and technical support shall be made available by the State Government to the Gram Panchayat and Programme Officer for the purpose of carrying their responsibilities under this Act.” [Sec 11(6)]
	“The State Government shall make available to the District Programme Coordinator and the Programme Officers necessary staff and technical support as may be necessary for the effective implementation of the Scheme.” [Sec 18]

	40
	National Employment Guarantee Fund
	“The amount standing to the credit of the National Fund shall be expended exclusively for the purpose of implementing the Programme”. [Sec 14(3)]


	“The amount standing to the credit of the National Fund shall be utilized in such manner and subject to such conditions and limitations as may be prescribed by the Central Government” [Sec 20(3)]



	41
	Special clauses (specific to one of the two documents)
	· Explicit provision is made for the possible extension of work entitlements (a) beyond 100 days per year, (b) to individuals rather than households, and (c) to urban areas. [Secs 3(2) and 3(3)]

· “The Programme may also provide, as far as possible, for the training and upgradation of the skills of unskilled labourers.” [Sec 7(3)] 
· “There shall be no limit on the number of days of employment for which a person applies, or on the number of days of employment actually provided to him or her.” [Sec 8(4)]

· “A proportion of the wages, not exceeding 5 per cent, may be deducted as a contribution to welfare schemes organized for the benefit of labourers employed under the Programme, such as health insurance, accident insurance, survivor benefits, maternity benefits and social security schemes.” [Sec 9(6)]

· “Facilities may be provided for the employment of persons unable to do any casual manual work on account of physical or mental disabilities in activities that are compatible with their abilities.” [Sec 9(9)]
· “In the planning and selection of works to be taken up under the Programme, priority shall be given to works recommended by the Gram Sabha and Gram Panchayat.  In cases where these recommendations are overridden, written explanations shall be supplied by the Programme Officer.” [Sec 11(5)]

· There is a provision for the formation of Block-level and District-level committees. [Sec 11(7)]

· Supervisory authorities responsible if projects do not meet required technical standards. [Sec 12(2)]
	· “Implementing agencies” may include NGOs. [Sec 2]
· “Until any such Scheme is notified by the State Government, the Annual Action Plan or perspective plan for the Sampoorna Grameen Rozgar Yojana (SGRY) or the National Food for Work Programme (NFFWP) whichever is in force in the concerned area immediately before such notification shall be deemed to be the action plan for the Scheme for the purposes of  this Act.” [Sec 4(1)]
· “The State Government may, without prejudice to the conditions specified in Schedule II, specify in the Scheme the conditions for providing employment under this Act”. [Sec 5(1)]
· “ The State Government shall, by rules, determine appropriate grievance redressal mechanisms at the Block level and the district level for dealing with any complaint by any person in respect of implementation of the Scheme and lay down the procedure for disposal of such complaints.” [Sec 19]
· Provision is made for State Employment Guarantee Funds as well as National Employment Guarantee Fund. [Sec 21]
· “The Central Government may give such directions as it may consider necessary to the State Government for the effective implementation of the provisions of this Act.” [Sec 27]
· The Central Government “may, by notification, amend Schedule I or Schedule II”. [Sec 29(1)]
· A clause on “protection of action taken in good faith” has been added. This protects the District Programme Coordinator, Programme Officer and other public servants from legal proceedings. [Sec 30]
· The power of State Governments to “make rules to carry out the provisions of this Act” includes the power to set “the terms and conditions upon which eligibility for unemployment allowance may be determined [under Section 7(2)]”. [Sec 32(2)]
· Central Government also has power to issue orders to remove any difficulty that may arise “in giving effect to the provisions of this Act”. [Sec 34(1)]
· “A new work shall be commenced only if (a) at least fifty labourers become available for such work; and (b) the labourers cannot be absorbed in the ongoing works.” [Sch II, Sec 13]
· “A period of employment shall ordinarily be at least fourteen days continuously with not more than six days in a week.” [Sch II, Sec 15]
· “The State Government may prescribe that a portion of the wages in cash may be paid to the labourers on a daily basis during the period of employment.” [Sch II, Sec 32]


� For the full text of these documents, see www.righttofoodindia.org


� The “Financial Memorandum” accompanying the Bill states: “It is estimated that if two percent of the programme cost is earmarked for administrative expenses, it would be adequate for effective implementation of the programme.”


� In such cases, financial assistance from the Central Government shall be “[as] determined by the Central Government, which shall not exceed what the State would have been entitled to receive under this Act had a Scheme made under this Act been implemented”. [!]


� This provision has effectively been defeated in the GoI draft, by adding “subject to the aggregate entitlement of the household” [Sch II, Sec 8].





