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Draft National Rural Employment Guarantee Act, 2004

Key Features(
Summary: The proposed Employment Guarantee Act is a law whereby anyone who is willing to do casual manual work at the statutory minimum wage is entitled to work within 15 days.  If work is not provided within 15 days, he/she is entitled to an unemployment allowance.

They key features of the draft Act (dated 1 September 2004) are as follows:

Details of the guarantee

1. Eligibility: Any person above the age of 18 residing in rural areas is entitled to apply for work under the Act.

2. Entitlement: Any applicant is entitled to work within 15 days, for as many days as he/she has applied.

3. Distance: Work is to be provided within a radius of 5 kilometres of the applicant’s residence if possible, and in any case within the Block. If work is provided beyond 5 kilometres, travel allowances have to be paid.

4. Wages: Workers are entitled to the statutory minimum wage applicable to agricultural labourers in the state.  Men and women will be paid the same wages.

5. Timely payment: Workers are to paid within seven days of the week when work has been done. Payment of wages is to be made in front of the community.

6. Unemployment allowance: If work is not provided within 15 days, applicants are entitled to unemployment allowance.  In the drat Act, the unemployment allowance has been tentatively fixed at one third of the statutory minimum wage.

7. Worksite facilities: Labourers employed under the Act will be entitled to various facilities such as clean drinking water, emergency health care, child-minding, and compensation in the even of accident or death.

8. Social security: The draft Act allows the deduction of up to 5% of the wages for the purpose of financing social security schemes such as old age pensions, health insurance and maternity benefits, provided that these schemes are managed in an effective and transparent manner for the benefit of the workers.

Employment Guarantee Programme
1. Employment Guarantee Programme: An Employment Guarantee Programme is to be created under the Act, through which work will be provided to all applicants.

2. Productive works: Only “productive works” are to be taken up under the Programme. Productive works are defined as works that contribute directly or indirectly to “the increase of production, the creation of durable assets, the preservation of the environment, or the improvement of the quality of life”.

3. Block Officer: The implementation of the programme at the local level is the responsibility of the Block Officer (an officer of rank similar to the Block Development Officer). However, the draft Act allows some of these responsibilities to be delegated to the Gram Panchayats.

4. Contractors: Contractors are not to be used by Gram Panchayats.  Use of contractors by Block Officers is restricted to specific types of work and subject to case-by-case permission.

5. Decentralised planning: Village-level works are to be planned and executed by Gram Panchayats, based on the recommendations of the Gram Sabha.  Panchayats are expected to maintain a shelf of works and to ensure timely social audits of all the works.

6. Transparency and accountability: The draft Act includes detailed provisions for transparency and accountability at all levels, including convenient availability of all records to the public, regular social audits by the Gram Sabhas, payment of wages in front of the community, public display of muster rolls, regular maintenance of job cards, and so on.

Other Provisions

1. Monitoring: The Employment Guarantee Programme is to be monitored by a Central Employment Guarantee Council at the national level, and by State Employment Guarantee Councils at the state level.

2. Redressal: The Act explicitly provides for penalties against responsible officers if they do not perform their duty.

3. Cost sharing: The draft Act states that labour costs will be paid entirely by the central government, and material costs will be shared equally by state and central governments.  

4. Financing: The Act provides for the creation of a dedicated, non-lapsable National Employment Guarantee Fund.  The fund is to be sustained with the proceeds of specific taxes, and matching grants from the central government.  Similar arrangements are to be made at the state level.  The details of the financing arrangements are yet to be formulated.

5. Scope: As of now, the draft Act covers rural areas only (including Class B and C cities).   Extension of employment guarantee to urban areas would require a separate Act, or modification of this draft Act.

6. Time frame: The Act is to be extended to the whole of India within two years.

Note: All these provisions also apply to the draft National Rural Employment Guarantee Act prepared by the National Advisory Council (NAC).  However, in the NAC draft the employment guarantee is initially limited to 100 days per household per year (in line with the Common Minimum Programme).  Also, the time frame for extension to the whole of India is 5 years instead of 2 years.  For further details, see www.righttofoodindia.org
DRAFT (1 September 2004)

NATIONAL RURAL EMPLOYMENT GUARANTEE ACT, 2004

An Act to safeguard the right to work by providing guaranteed employment at the statutory minimum wage to all adult persons who volunteer to do casual manual work in rural areas.

WHEREAS making effective provision for safeguarding the right to work is a duty of the State under article 41 of the Constitution of India;

AND WHEREAS safeguarding the right to work is also essential for the realisation of other constitutional rights such as the right to life, the right to food and the right to education;

AND WHEREAS providing guaranteed employment to all persons who volunteer to do casual manual work in rural areas would be a major step towards the realisation of the right to work;

AND WHEREAS a programme of guaranteed employment could also contribute to other important objectives such as infrastructural development, social equity, environmental protection, and the empowerment of women;

AND WHEREAS a decentralised approach to the provision of guaranteed employment would help to promote people’s participation in development planning and local governance;

AND WHEREAS it is also necessary to make certain supplemental, incidental and consequential provisions. It is here enacted in the Fifty-fourth Year of the Republic of India as follows:

1. Short title, extent and commencement.

(1) This Act may be called the National Rural Employment Guarantee Act, 2004.

(2) It extends to all rural areas of India, including Fifth and Sixth Schedule areas, except the State of Jammu and Kashmir.

(3) It shall come into force in a State on such date as the Central Government may by notification in the Official Gazette, appoint in this behalf, for such State, and different dates may be appointed for different States or for different areas of a State. Provided that it shall come into force in all rural areas of India within two years of enactment of this Act.

2. Definitions.
In this Act, unless the context otherwise requires:

(a) “adult” means a person who has attained the age of eighteen years;

(b) “Central Council” means the Central Employment Guarantee Council constituted under section 4;

(c) “State Council” means the State Employment Guarantee Council constituted under section 5;

(d) “Programme” means the Employment Guarantee Programme prepared and published under section 7 and for the time being in force;

(e) “applicant” means a person who has applied for employment under the Employment Guarantee Programme under section 8;

(f) “project” means any work taken up under the Programme for the purpose of providing employment to the applicants;

(g) “rural areas” includes B and C class municipalities;

(h) “implementing agency” includes any Department of the Central Government or State Government, the Zila Parishad, the Panchayat Samiti, the Gram Panchayat, or any other local authority or Government Undertaking which is entrusted with the task of implementing any work taken up under the Programme;

(i) “Programme Officer” means the officer appointed under section 6 to supervise the implementation of the Programme in a particular Block;

(j) “productive works” means any works which, in the opinion of the State Council, will directly or indirectly contribute to the increase of production, the creation of durable assets, the preservation of the environment, or the improvement of the quality of life;

(k) “casual manual labour” means a casual job essentially involving physical labour but possibly including basic skills that are required for productive works;

(l) "National Fund" means the National Employment Guarantee Fund established under section 14;

(m) “State Fund” means the State Employment Guarantee Fund established under section 15;

(n) “prescribed” means prescribed by Rules made under this Act.

3. Guarantee of employment to all adults in rural areas.

(1) Every adult in the rural areas of India shall have a right to guaranteed employment for doing casual manual work at the statutory minimum wage, and to receive the wages thereof within 7 days of the week during which work has been done, in accordance with the provisions of this Act and the Programme made thereunder.

(2) Where state legislation exists dealing with employment guarantee for casual manual work, a person will have the right to seek employment under the state law or under this Act, as he or she chooses.

4. Central Council and its functions
(1) In order to have a periodical review and supervision of the implementation of the Act at the national level, a Central Employment Guarantee Council shall be constituted by the Central Government. The Central Government shall appoint the Chairperson, Member Secretary, and other members of the Central Council.  

(2) The Central Council shall have requisite numbers of members from various central ministries/Planning Commission/State Governments and also from workers’ organisations and disadvantaged communities.  At least one third of the members shall be women, and at least one third shall be from Scheduled Castes and Scheduled Tribes.  Adequate representation of other minorities shall also be ensured.

(3) The Central Council shall perform the following functions: (i) establishment of central evaluation and monitoring systems; (ii) advising the Central Government on all matters concerning the implementation of the Act; (iii) reviewing the monitoring and redressal mechanisms from time to time and recommending improvements if appropriate; (iv) promoting the widest possible dissemination of information about the Act and the Programme; (v) monitoring the implementation of the Act and preparing annual reports to be submitted to Parliament; (vi) any other responsibilities that may be specified in the Rules. 

(4) The Central Council shall be competent to undertake an evaluation of the Programme and for this purpose to collect or cause to be collected statistics pertaining to the rural economy and the implementation of the Programme.

5. State Council and its functions.

(1) For the purpose of regular monitoring and review of the implementation of this Act at the state level, each State Government shall constitute a State Council to be called the State Employment Guarantee Council. At least one third of the members shall be women, and at least one third shall be from Scheduled Castes and Scheduled Tribes. Provision shall also be made for adequate representation of workers’ organisations, disadvantaged communities, and members of elected local bodies.

(2) The responsibilities of the State Council shall include: (i) advising the State Government on all matters concerning the Programme and its implementation in the relevant State; (ii) reviewing the monitoring and redressal mechanisms from time to time and recommending improvements if appropriate; (iii) promoting the widest possible dissemination of information about the Act and the Programme; (iv) monitoring the implementation of the Act and the Programme and preparing annual reports to be submitted to the State Assembly; (v) any other responsibilities that may be specified in the Rules.

(3) The State Council shall be competent to undertake an evaluation of the Programme and for this purpose to collect or cause to be collected statistics pertaining to the rural economy and the implementation of the Programme in the State.

6. Officers responsible for implementation of the Programme.

(1) The Collector of the District (or the Chief Executive Officer, as the case may be) shall be responsible for the implementation of the Programme in the District. For this purpose all other officers of the State Government and local authorities within the district shall be ultimately responsible to the Collector/CEO.  The Collector/CEO himself or herself shall be accountable to the Zila Parishad.

(2) In every Block, the State Government shall appoint a Programme Officer, who shall be responsible for the implementation of the Programme in that area.  The Programme Officer shall be answerable to the Panchayat Samiti and the District Collector/CEO.

(3) Any of the powers and duties of the Programme Officer may be delegated to the Gram Panchayat or a specified local authority, through such procedures as may be prescribed in the Rules.

(4) In order to anticipate the demand for casual work a labour budget for the District shall be prepared, so that it may be possible to plan the works to be taken up under the scheme.

7. Essential features of the Programme. 

(1) For the purpose of giving effect to the employment guarantee mentioned in section 3, each State Government shall prepare, within six months of the commencement of this Act, an Employment Guarantee Programme for providing employment to all adults residing in the rural areas who volunteer to do casual manual work, subject to the conditions laid down by or under this Act or in the Programme.  

(2) The Rules of the Programme shall be published in the Official Gazette, and a summary thereof shall also be publicised through regional and local newspapers and other means.

(3) The essential features of the Programme shall include the following:

(i) Only productive works shall be taken up under the Programme. The State Council shall prepare a list of permissible works as well as a list of “preferred works”. The identification of preferred works shall be based on the economic, social and environmental benefits of different types of works, their contribution to social equity, and their ability to create permanent assets.

(ii) The works taken up under the Programme shall be in rural areas. It shall, however, be lawful for the State Government to direct that certain categories of works may be taken up in areas other than rural areas.

(iii) The Programme may also provide, as far as possible, for the training and upgradation of the skills of unskilled labourers.

(iv) In no circumstances shall labourers be paid less than the statutory minimum wage of agricultural labourers applicable in the State.

(v) When wages are directly linked with the quantity of work, the wages shall be paid according to the schedule of rates, which shall be fixed by the State Government for different types of work every year, subject to the approval of the State Council. The schedule of rates for unskilled labourers shall be so fixed that a person working diligently for 7 hours would normally earn a wage equal to the statutory minimum wage of agricultural labourers applicable in the State at that time.

(vi) It shall be open to the Programme Officer and Gram Panchayat to direct any person who applies for employment under the Programme to do work of any type permissible under the Programme.

(vii) Contractors shall not be used for the execution of projects taken up by Gram Panchayats under the Programme.

(viii) Contractors shall not be used for the execution of projects taken up by Programme Officers under the Programme, except for specific types of work to be specified in the Rules and with case-wise permission from the concerned monitoring agencies.  When contractors are used, wages shall be paid directly by the government to the labourers, and in all other respects the Contract Labour, Regulation and Abolition  Act will apply.
8. Conditions for guaranteed employment.

(1) Every adult person who


(i) resides in any rural area;


(ii) is willing to do casual manual work at the statutory minimum wage;

may submit his/her name and address to the Gram Panchayat and apply for registration. It shall be the duty of the Gram Panchayat to register him/her and issue him/her a job card with date and photograph.  The registration shall be for such period as may be laid down in the Programme, but in any case not less than five years, and may be renewed from time to time.

(2) Every registered person shall be entitled to employment at the statutory minimum wage, in accordance with the Programme for the time being in force, for as many days as the applicant requests.   Applications must be for at least 14 days of continuous work.

(3) It shall be the responsibility of the State Government to provide employment in accordance with the provision of the Programme to every applicant within 15 days of receipt of an application, within the Block where he or she applies. 

(4) Applications may be submitted in writing either to the Gram Panchayat or to the Programme Officer, through such procedures as may be prescribed in the Rules. The Gram Panchayat and Programme Officer, as the case may be, shall be bound to accept valid applications and to issue a dated receipt to the applicant.  Group applications may also be submitted as prescribed in the Rules.

(5) Applicants who are provided with work shall be so notified in writing, by means of a letter sent to the address given in the job card and of a public notice displayed at the Gram Panchayat Bhawan, through such procedures as may be specified in the Rules.

(6) As far as possible, employment shall be provided within a radius of 5 kilometres of the village where the applicant resides at the time of applying.  In cases where employment is provided outside such radius, it must be provided within the Block, and transport allowances and daily living allowances shall be paid in accordance with the Rules.  

(7) If the applicant is not provided with employment in the manner mentioned in sub-section 8(3) within 15 days of applying, he or she shall be entitled to a daily unemployment allowance.

(8) The unemployment allowance shall be paid at such rate as may be fixed by the State Government from time to time with the approval of the State Council, but not less than one third of the prevailing statutory minimum wage of agricultural labourers in the State.

(9) Provision shall be made in the Rules for advance applications, that is, applications submitted in advance of the date from which employment is sought.  In such cases, applicants shall be entitled to the unemployment allowance if work is not provided to them within 15 days of the date from which employment is sought.

(10) Multiple applications may be submitted over time by the same person, as per procedures laid down by the Rules, provided that the corresponding periods for which employment is sought do not overlap.

(11) The Gram Panchayat shall prepare and maintain such registers and issue such identity cards or pass-books to the applicants as may be prescribed by the Rules, including a job card with a record of applications made, employment provided, wages earned, and related details.

(12) If the Gram Panchayat is satisfied, after due verification, that a person has registered by making false declarations of name, age or residence, it may recommend this person’s name for deletion to the Programme Officer.  The Programme Officer may, after giving reasonable opportunity to the person concerned of being heard, delete his/her name from the register.

9. Entitlements of labourers employed under the Programme.

(1) If any personal injury is caused to any person employed under the Programme by accident arising out of and in the course of his employment, he shall be entitled, free of charge, to such medical treatment as is admissible under the Programme. Where hospitalisation is necessary, the State Government shall arrange for such hospitalisation including accommodation, treatment, medicines, and a daily allowance not less than half of the statutory minimum wage of agricultural labourers. In case of death or disability of such a person, an ex-gratia payment shall be made in the manner laid down in the Workmen Compensation Act.

(2) The following facilities shall be available at the worksites: (i) safe drinking water; (ii) shade for small children and periods of rest; (iii) a first-aid box with adequate material for emergency treatment of minor injuries, strokes, body aches and other health hazards connected with the work being performed.

(3) In cases where at least twenty women are employed on a worksite, a provision shall be made for one of them to be deputed to look after any children under the age of six who may be brought to the worksite, if the need arises. The person deputed for child-minding shall be paid the statutory minimum wage of agricultural labourers in the State. 

(4) In case of any delay in the payment of wages, that is, in the event where wages are paid later than 7 days beyond the week during which work has been done, labourers shall be entitled to the payment of compensation as per the Payment of Wages Act.

(5) Wages may be paid in cash or in kind or both, taking into account the guidelines and recommendations of the State Council on this matter.

(6) A proportion of the wages, not exceeding 5 per cent, may be deducted as a contribution to welfare schemes organized for the benefit of labourers employed under the Programme, such as health insurance, accident insurance, survivor benefits, maternity benefits and social security schemes. The relevant procedures, including stringent provisions for transparent and accountable use of these funds for the benefit of labourers employed, and provisions for matching grants from State Governments, shall be spelt out in the Rules and reviewed from time to time by the State Council.  No deduction from wages shall be made until such time as the relevant social security schemes are functional.

(7) If personal injury is caused by accident to a child accompanying any person who is employed under the Programme, the person shall be entitled, free of charge, to such medical treatment for the child as the State Government may, by general or special order, determine, and in case of death or disablement, to ex-gratia payment as specified in the Rules.

(8) In no circumstances shall there be any discrimination on the basis of gender in the provision of employment or the payment of wages, as per the provisions of the Equal Remuneration Act 1976.

(9) Facilities may be provided for the employment of persons unable to do any casual manual work on account of physical or mental disabilities in activities that are compatible with their abilities.  Such disabilities shall be recorded at the time of registration.

10. Unemployment allowance.
(1) The liability of the State Government to pay unemployment allowance under sub-section 8(7) shall commence after the expiry of 15 days from the date from which employment is sought. It shall cease (i) on the day when the applicant is expected to report for work as directed by the Gram Panchayat or Programme Officer, or (ii) if the period for which employment is sought comes to an end.

(2) Any applicant who is provided with employment and does not report for work within 15 days of being notified under sub-section 8(5), or who is absent from work for more than one week without an application for exemption, shall stand debarred from applying for work or receiving unemployment allowance for a period of fifteen days.

(3) The unemployment allowance to be paid to an eligible applicant under sub-section 8(7) shall be sanctioned by the Programme Officer or such local authority as may be empowered by the State Government for this purpose. The State Government may prescribe such procedure as it deems fit for the payment of unemployment allowances, provided that the allowance is paid not later than 7 days beyond the week for which it is due.

(4) In all cases where unemployment allowance is actually paid, or due to be paid, the Programme Officer shall be bound to provide a written explanation spelling out why it has not been possible to provide employment to the applicant. A similar explanation shall be provided by the District Collector (or Chief Executive Officer, as the case may be) in his or her annual report to the State Council.  In such cases, appropriate action shall be taken by the State Government as per the Rules.

11. Functions of the Gram Panchayat and Programme Officer.
(1) The Programme Officer shall be responsible for matching the demand for employment with employment opportunities arising from projects in the area within his or her jurisdiction.  These projects may include works taken up by the Gram Panchayat as well works taken up by other implementing agencies.

(2) The responsibilities of the Programme Officer under the Programme further include: (i) monitoring of projects taken up by the Gram Panchayats and other implementing agencies within the Block; (ii) sanctioning and ensuring the payment of unemployment allowances; (iii) ensuring the prompt and fair payment of wages to all labourers employed under the Programme within the Block; (iv) dealing promptly with any public complaints that may arise in connection with the implementation of projects taken up within the Block; (v) ensuring that regular social audits of all works within the jurisdiction of the Gram Panchayat are carried out by the Gram Sabha and that prompt action is taken on the objections raised in the social audits.

(3) At the Gram Panchayat level, the Gram Panchayat shall be responsible for planning the projects taken up under the Programme as per the recommendations of the Gram Sabha (and Ward Sabhas, if applicable), and for executing and supervising these works.  Projects taken up by the Gram Panchayat shall be subject to the administrative sanction of the Programme Officer.

(4) Each Gram Panchayat shall prepare an annual Development Plan and maintain a shelf of possible works to be taken up under the Programme as and when demand for work arises, taking into account the recommendations of the Gram Sabha (and, if applicable, Ward Sabhas). Proposals for these projects, including an order of priority between different works, shall be sent to the Programme Officer for scrutiny and preliminary approval, prior to commencement of the financial year when the works are to be executed.

(5) In the planning and selection of works to be taken up under the Programme, priority shall be given to works recommended by the Gram Sabha and Gram Panchayat.  In cases where these recommendations are overridden, written explanations shall be supplied by the Programme Officer.

(6) The Programme Officer shall supply each Gram Panchayat with muster rolls for the works sanctioned at the Gram Panchayat level, and also a list of employment opportunities available elsewhere to residents of the Gram Panchayat. The Gram Panchayat shall allocate employment opportunities among the applicants and ask them to report for work.

(6) Adequate staff and technical support shall be made available by the State Government to the Gram Panchayat and Programme Officer for the purpose of carrying their responsibilities under this Act.

(7) The Rules shall provide for the formation of suitable Committees at the Block and District levels, for the purpose of: (i) preparing a shelf of possible projects to be taken up at the Block and District levels; (ii) issuing guidelines for the monitoring and evaluation of projects taken up at the Block and District levels; (iii) dealing with any public complaints that may arise in connection with the implementation of projects taken up at the Block and District levels.  Provision shall be made, in the Rules, for adequate inclusion of elected representatives, women and disadvantaged communities on the Committees. The Committees shall be answerable to elected representatives at the appropriate level, through such procedures as may be laid down in the Rules.

12. Transparency and accountability.
(1) The District Collector (or Chief Executive Officer, as the case may be) and all implementing agencies in the District shall be responsible for the funds placed at their disposal for the purpose of implementing the Programme.  They shall maintain the accounts of employment and expenditure in such manner as may be prescribed.

(2) The State Government shall put in place, within the Rules of the Programme, adequate arrangements to ensure transparency and accountability at all levels in the implementation of the Programme, including:

(i) Regular inspection of the works taken up under the Programme.

(ii) Each Gram Panchayat, Programme Officer and District Collector (or Chief Executive Officer, as the case may be) shall prepare an annual report on the implementation of the Programme in the area within its jurisdiction. The report shall be made available in convenient form for public scrutiny.

(iii) All accounts and records relating to the Programme shall be available in convenient form for public scrutiny.  Copies shall be provided to anyone on demand at cost price, as per procedures specified in the Rules.

(iv) The details of each project, including a summary of expenditure and labour employed, shall be prominently displayed on a board close to the site after completion of the work. Similar information shall be painted on the walls of the Gram Panchayat office and updated from time to time, as prescribed in the Rules.

(v) A copy of the muster rolls of each project undertaken by or in the Gram Panchayat shall be posted at the Gram Panchayat office until such time as the wages are paid.

(vi) The Gram Sabha shall monitor the work of the Gram Panchayat.  In particular, Gram Sabhas (and, if applicable, Ward Sabhas) shall conduct regular social audits of all the projects taken up within their jurisdiction. All relevant documents, including muster rolls, bills, vouchers, measurement books, copies of sanctions, etc., will be presented to the Gram Sabha for purposes of social audit.  Completion and utilisation certificates of works taken up under the Programme by the Gram Panchayat shall be issued by the Gram Sabha after conducting the relevant social audits.

(vii) The productive aspects of the works shall be evaluated by technically qualified personnel to ensure that they meet the required technical standards and measurements.  Supervisory authorities shall be held responsible for any shortcoming in this respect.

(3) Payment of wages and unemployment allowances shall be made directly to the person concerned in front of the community on pre-announced dates.

(4) If any dispute or complaint arises concerning the implementation of the Programme by the Gram Panchayat, the matter shall be referred to the Programme Officer, who will be required to settle the complaint within 7 days.  Appropriate provisions shall be made in the Rules for the maintenance of complaint registers and issuing of receipts.

13. Penalties for non-compliance with the provisions of the Act

1. Any Programme Officer who has, without any reasonable cause, failed to carry out his or her obligations under this Act, will be liable upon summary conviction to a fine of not less than Rs 1,000 or imprisonment up to six months or both.

14. Establishment and utilisation of National Employment Guarantee Fund.

(1) On the date of commencement of this Act, a non-lapsable fund to be called the National Employment Guarantee Fund shall be deemed to be established.

(2) Any amount transferred or credited to the National Fund shall be charged on the Consolidated Fund of India.

(3) The amount standing to the credit of the National Fund shall be expanded in such manner and subject to such conditions as may be prescribed for the purpose of implementing the Programme.

(4) The following shall form part of, or be paid into, the National Fund, namely:  (a) at least one tenth of the proceeds of the Goods and Services Tax; (b) amounts transferred from various tax sources as the Central Government may specify; (c) a separate tax by name “Employment Guarantee Tax” that may be created  by the Central Government; (d) whatever resources may be required, from the Consolidated Fund of India, to ensure that the entitlements under this Act are met.

(5) The amount standing to the credit of the National Fund shall be expended exclusively for the purpose of implementing the Programme.

(6) The wage component of the costs of the Employment Guarantee Programme shall be paid by the Central Government from the National Employment Guarantee Fund. The material component shall be shared equally between the Central and State Governments.  The unemployment allowance, however, shall be paid by the State Government.

(7) The accounts of the National Fund shall be audited as per standard procedures, submitted to the Lok Sabha, and made available in convenient form for public scrutiny at the end of each financial year.

(8) At least 50 per cent of the funds disbursed for implementation of projects taken up under the Programme shall be allocated to the Gram Panchayats.

15. Establishment and utilisation of State Employment Guarantee Funds.

(1) On the date of commencement of this Act, a non-lapsable fund to be called the State Employment Guarantee Fund shall be deemed to be established in each state.

(2) Any amount transferred or credited to the State Fund shall be charged on the Consolidated Fund of the State.

(3) The amount standing to the credit of the State Fund shall be expanded in such manner and subject to such conditions as may be prescribed for the purpose of implementing the Programme (including for meeting the administrative charges and for making ex-gratia payments as provided under this Act).

(4) The amount standing to the credit of the Fund shall be expended exclusively for the purpose of implementing the Programme.

(5) The accounts of the Fund shall be audited as per standard procedures, submitted to the State Assembly, and made available in convenient form for public scrutiny at the end of each financial year.

(6) The Fund shall be held and administered on behalf of the State Government by an officer not below the rank of a Secretary to the State Government, subject to such general or special directions as may be given by the State Government, from time to time.
16. Delegation of powers. 

The Government may, by notification in the Official Gazette, direct that the powers exercisable by it, except the powers to make the Programme and the Rules, shall, in circumstances and under conditions specified by the notification, be exercisable also by such officer or officers subordinated to it as may be specified in the notification.

17. Act to have overriding effect.

The provisions of this Act and the Programme Rules, notifications or orders made or issued thereunder shall have effect notwithstanding anything inconsistent therewith contained in any other law for the time being in force or in any instrument having effect by virtue of such law.

18. Power to make rules. 

(1) The power to make Rules under this Act shall be exercised by the Central Government by notification in the Official Gazette.

(2) Without prejudice to any power to make Rules contained elsewhere in this Act, the State Government may make Rules consistent with this Act and with the Rules specified by the Central Government, to carry out the purposes of this Act.

(3) All Rules made under this Act shall be subject to the conditions of previous publication.

(4) Every rule made under this Act shall be laid as soon as may be after it is made, before each House of the Parliament, while it is in session for a total period of thirty days, which may be comprised in one session or in two successive sessions, and if before the expiry of the session immediately following the session or the successive sessions aforesaid, both Houses agree in making any modification in the rule or both Houses agree that the rule should not be made and notify such decisions in the Official Gazette, the rule shall from the date of publication of such notification have effect only in such modified form or be of no effect, as the case may be, so, however, that any such modification or amendment shall be without prejudice to the validity of anything previously done under that Act. 

1 September 2004 

(updated 22 October 2004)

DRAFT NATIONAL RURAL EMPLOYMENT GUARANTEE ACT:
Summary of Main Comments Received So Far
A draft National Rural Employment Guarantee Act, prepared by activists from the “right to food campaign” and other concerned citizens, was circulated on 16 July 2004 for discussion.  Many comments have been received. This is a positive indication of public interest in this issue, and in the process of framing an effective law for guaranteed employment.

Some comments have already been incoporated in the “improved version” of the draft Act, dated 1 September 2004 (see www.righttofoodindia.org).  Others are still applicable, and are summarised below.

Meanwhile, a modified draft has been prepared by the National Advisory Council (NAC) and submitted to the Prime Minister’s Office.  The NAC draft is available on the above website, along with an explanatory note summarising the main differences between the NAC draft and the “campaign” draft.

1. Coverage of urban areas: The present draft Act only covers rural areas (including “B and C Class municipalities”). The extension of guaranteed employment to urban areas could either be incorporated in this Act or become the object of a separate “National Urban Employment Guarantee Act”.  Some commentators have suggested that this could be dealt with in other ways, e.g. through self-employment schemes that helps the applicants with their current economic activities such as hawking.

2. Number of days of guaranteed employment: The draft Act provides guaranteed employment throughout the year. In this respect it goes beyond the “100 days” guarantee proposed in the Common Mimimum Programme (CMP). Some commentators have proposed an intermediate benchmark, e.g. 180 days. Yet others have suggested retaining a permanent guarantee, but with suspension of the guarantee during months of peak agritultural activity.

3. Further entitlements: Various types of additional entitlements have been proposed, such as maternity benefits, advance wages, health insurance, social security, etc.  It has also been suggested that the availability of crèche facilities should be gender-neutral (e.g. it could be geared to the number of children present rather than the number of women).

4. Extent and nature of decentralization: Some commentators are in favour of complete devolution of the “employment guarantee programme” to the Gram Panchayats. Others feel that the involvement and accountability of the Block and/or District administration are essential. As things stand, the draft Act is somewhat flexible on this. It takes into account the Panchayati Raj structure without diluting the accountability of the district administration. Regular social audits by the Gram Sabhas are mandatory.

5. Are “State Acts” also needed? This draft Act builds on the fact that labour and employment issues are on the “concurrent list”, so that the central government is competent to pass an all-India law. It dispenses with the need for state-specific Acts.

6. Labour-material ratios: As of now there is no specific norm for labour-material ratios in the draft Act.

7. Avoiding contractors: The draft Act rules out private contractors, except in specific circumstances and with case-by-base permission. Some commentators favour a total ban. Others suggest that contractors should be allowed (to avoid limiting the range of works), provided that wages are paid directly by the government and that the Employment Guarantee Fund is not used to pay contractors.

8. Level of the unemployment allowance: There is no obvious benchmark for the “unemployment allowance”. The draft Act states that the allowance should be no less than one third of the statutory minimum wage for agricultural labourers. Other benchmarks have been suggested, all the way up to the full minimum wage. Another suggestion is there could be a “graded” allowance, rising with the number of days of unemployment.

9. Timely wage payments: The draft Act states that wages must be paid weekly, in consonance with the provisions of the Payment of Wages Act.  Provisions could be added for “advance” wages, and/or for daily payments whenever possible.  Another suggestion is that poor families should be given food first, unconditionally, on the understanding that they will work if and when employment is made available.

10. Wage deductions for social security: The draft Act provides for up to 5 per cent of the wages to be set aside for social security entitlements, e.g. health insurance or old-age pensions. Some commentators are opposed to these deductions as they might be misused. 

11. Disqualification: There are diverse views on the appropriate “penalty” that should be imposed, if any, when an applicant fails to turn up for work within the requisite number of days (as of now, 15 days), without applying for exemption, after being called for work. The draft Act states that such applicants are disqualified from applying for work, or from receiving the unemployment allowance, for a period of 15 days.

13. Skilled labour: The draft Act gives guaranteed access to “casual manual labour” (as opposed to “unskilled manual labour”, as in the initial draft). This opens the possibility of bringing certain categories of skilled labour within the scope of the “employment guarantee programme”.  Some commentators feel that “casual manual labour” is too restrictive and other terms have been proposed, e.g. “casual labour”, “manual labour”, etc.

14. Disabled persons: It has been suggested that the clause regarding special provisions for the employment of disabled persons, or other persons who are unable to do ordinary unskilled manual work on account of illness etc., should be strengthened.  For instance, work could be made available as a matter of right to households where no-one is able to perform ordinary manual work due to disability or related reasons.

15. Cash and kind: The draft Act allows for wage payments in both cash and kind. Some commentators suggest that part payment in kind should be made mandatory.  Another suggestion is that at least 25% of the wages should be paid in cash. Some have suggested a provision whereby the labourers have the choice to decide how they would like to be paid. Others argue for cash payments on the grounds that kind payments facilitate cheating (because the money value of kind payments may not be clear to the workers).
16. Nature of works: Many suggestions have been made regarding the nature of works to be taken up under the Employment Guarantee Programme. These include minor irrigation works, development of wastelands, walking children to school, etc.  It has also been suggested that the nature of works should not be such that it ruins people’s health or makes it difficult for some people (especially women) to participate.  Another concern is the process through which works are selected.  

17. Penalties: Another concern relates to the government finding loopholes or escape routes to fulfil its obligations under this Act, especially in the payment of the unemployment allowances, or letting funds remain unused, diverting funds for other uses, etc. Penalties in such cases should also be spelt out more clearly. 

18. Finance: The sections on funding are provisional, and need further attention.  Some commentators favour 100% funding by the central government.  Others advocate some contribution from state governments, e.g. 25% of the cost of materials.

19. Priority groups: It has been suggested that in the allocation of labourers between different works (e.g. local works vs distant works), preference should be given to disadvantaged households, e.g. female-headed households.

22. District-level officer: The responsibilities of the CEO (at the district level) need to be listed. While penalties have been prescribed for the Programme Officer, there seem to be none for the CEO.

23. Quota for women: Many commentators feel that in the event where the employment guarantee is restricted to 100 days per household (as proposed in the Common Minimum Programme), there should be a quota for women, e.g. 40 per cent of all labourers employed in every village or Block.

24. Transparency in piece rates: It has pointed out that lack of clarity about piece-rate norms is often used to cheat labourers.  There should be full transparency in the schedule of rates prescribed by the state government.

( For the full text of the draft Act, see www.righttofoodindia.org  (section on right to work).


� This section and the next one may need revision after further expert scrutiny of the financial arrangements required to implement the Employment Guarantee Act.





