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The (limited) right to work proposed by the CMP (Common Minimum Programme) goes beyond the constitutional guarantee of the right to livelihood recognised by the Supreme Court in Article 21 of the Constitution of India. The nature of the right to livelihood recognised by the courts in Article 21 is essentially a defensive right that protects existing sources of livelihood. The nature of the claim for employment for one person per household is a pro-active right to employment that casts a positive duty upon the state. The paper will examine the constitutional and legal challenges likely to be faced by the proposed law, The National Rural Employment Guarantee Act 2004, circulated by the National Advisory Committee of the CMP of the UPA government at the Centre, focusing in particular on the implications this has for women within families. The paper also examines the opportunities created by the proposed legislation to deal with deficiencies in the existing legal framework. The paper also examines how far the proposed law would be in conformity with India’s international obligations to observe the international labour standards of the ILO and the concept of decent work. Further, the paper will explore arrangements for the effective enforcement of such an employment guarantee law.
Family and household

Under the proposed law at least one adult member of a household in a rural area would be entitled to obtain 100 days of productive work in a year. The work to be performed would be ‘casual manual labour’ and workers would be paid the statutory minimum wage (presumably at the rate applicable for unskilled work). Every adult worker in a rural area willing to do such work can register himself/herself and according to section 8(1) of the proposed law, every adult member of the household would share the same job card. This indicates that the right to obtain employment would need to be shared by all adult members of a household. Section 2(b) defines a household as,  “household means a nuclear family, or a family of persons normally residing together and sharing meals or holding a common ration card.”  The proposed law does not stipulate a maximum limit for the number of persons in the household, which as we shall see later, is one of the welcome provisions of the law. One of the difficulties this definition could pose in implementation is in the determination of what constitutes a family, given the multiplicity of family-types in India. Related to that is the notion of ‘dependant’ and those who would benefit from such an employment guarantee, and implicitly the notion of who would be considered the ‘breadwinner’ for such a family. Indian laws have often ignored the varieties of families that exist in India. Sociologists have distinguished between family and households in India and use the term family for a wider group connected to each other through kinship and marriage, whose members may live in more than one household, whereas members of a household live together, sharing a common hearth and worship. The proposed law requires that the members of a household must also be members of a family. Thus the phenomenon we see in urban areas of several migrant men living in a single household would be ruled out.

Minimum wages for the ‘typical’ family

The idea behind the proposed law is that giving work for one adult member of this household, paid at the minimum rate of wages, would provide for a barest minimum standard of living not only for the worker but also for the members of his/her family. The ‘typical’ and in some senses the ‘idealised’ family, has been constructed by the Supreme Court in the Raptakos Brett judgement as comprising the worker (implicitly a male), his wife and two children. This notion of a typical family, which has uncanny resemblance to the then family planning slogan of ‘Hum Do, Hamare Do’ drew upon the need based minimum wage concept of laid out by the 15th Session of the Indian Labour Conference in 1957. The Court held that in calculating the minimum wage the following norms should be followed: (i) the standard working class family should be taken to consist of 3 consumption units for one earner, the earnings of women, children and adolescents should be disregarded; (ii) minimum food requirement should be calculated on the basis of a net intake of calories, as recommended by Dr. Aykroyd for an average Indian adult of moderate activity; (iii) clothing requirements should be estimated as per capita consumption of 18 yards per annum which should give for the average worker’s family of four, a total of 72 yards; (iv) in respect of housing, the rent corresponding to the minimum area provided for under Government’s Industrial Housing Scheme should be taken into consideration in fixing the minimum wage and (v) fuel, lighting and other ‘miscellaneous’ items of expenditure should constitute 20 per cent of the total minimum wage. The Supreme Court also added the following additional components as a guide for fixing the minimum wage (vi) children’s education, medical requirement, minimum recreation including festivals/ceremonies and provision for old age, marriage etc. which should constitute 25 per cent of the total minimum wage.
 The Court has emphasised that the above six components are nothing more than a minimum wage at subsistence level which the employees are entitled to at all times and in all circumstances. An employer who cannot pay the minimum wage has no right to engage labour and no justification to run the industry. Other Indian laws also have a vision of this ‘typical’ family, for instance, section 80 of the Factories Act 1948 defines a ‘standard family’ as comprising a worker, his or her spouse and two children below the age of fourteen years. In all, the four persons comprise three consumption units. That the average Indian family or even household has a larger number of persons/dependants has often been ignored. 

The Supreme Court decisions have indicated the items that minimum wages earned by a worker should provide for a minimum calorific intake and other basic necessities for this typical family. Clearly the earning worker is the breadwinner and all other members of the family are dependent upon the worker’s earning capacity. It is clear that the minimum wage that is fixed is not an arbitrary amount nor an amount which the employer can afford to pay; rather it is determined keeping in mind the basic subsistence needs of the worker and his family, hence the term ‘need-based minimum wage’. Thus a wage is fit to be called a minimum wage only if it can support a four-member family at this bare subsistence level. The proposed law envisages providing guaranteed work for one member of a household in rural areas, where by all accounts, such households are at variance from the size of the ‘typical’ family discussed above. The ability of the minimum wages which would be paid to the worker, to sustain, what is likely to be, more than two adults and two children in a household, is therefore open to question. In this context we can also note that the minimum wage has always been treated a ‘family wage’ in the loose sense that it must support members of a family. The existing minimum wage law clearly constructs the family as having a single breadwinner. The proposed law also follows the same logic – with guaranteed employment to a single member of a household. Given this, it can be argued that providing minimum wages would not meet the basic needs of a household that may be larger in size than a ‘typical’ family, and that the statutory minimum wage is not a ‘minimum’ in the sense understood by the courts since it would not have the capacity to sustain a household larger than the ‘typical’ family envisaged under the Minimum Wages Act 1948. In that event, it could be argued further that payment of wages at less than a minimum need-based wage would amount to extracting forced labour and hence would be unconstitutional. There are Supreme Court judgements to the effect that payment of wages at less than the minimum wage would constitute begar (forced labour) and be in violation of the fundamental right guaranteed under Article 23 of the Constitution (Bandhua Mukti Morcha case, Asiad Workers’ case). The courts have argued that this is forced labour because only a person who is desperate and compelled due to poverty would accept to work for less than even a subsistence wage.  However, what the proposed law has succeeded in doing is to accept the fact that the household in India could comprise any number of persons, which is certainly an advance of the earlier, inaccurate notion of the size of a typical family. It thus opens the possibility of relating the statutory minimum wage to the real needs of members of actual households, rather than for an idealised small family norm.

Another related question that could arise is which of the several minimum wages fixed for different employments would be the one chosen for payment of minimum wages for the ‘productive work’ defined under the proposed law. The law states that the minimum wages payable to agricultural labour would be applicable. If ‘casual manual labour’ is treated as unskilled work there would be no room for further arguing that the work done by men and women are different. Since it would be in the interest of the workers to be paid at higher rates, one may choose the rates for skilled work in agriculture as the base rate. Oftentimes it has been noted that by qualifying the work done by women as ‘helper’ or auxiliary to the main work, women’s wages are fixed at rates lower than those of men doing semi-skilled or skilled work.. Imputing the notion that both men and women perform work of equal value (even if the work be dissimilar) would help end this discrimination. Selecting the idea of ‘equal pay for work of equal value’ with respect to the proposed law would help India get past the problems posed by the test of ‘same or similar work’ laid down in the Equal Remuneration Act 1976. This would help break the pattern of occupational segregation associated with lower wages for women, with women’s occupations typically classified as unskilled with lower pay and lower status. This could bring the Indian law in tune with the ILO Equal Remuneration Convention No. 100. The proposed law appears to be an ideal place for us to make this transition and then to introduce this change in the existing Minimum Wages Act 1948. 

An area where the new law has broken new ground is the idea of guaranteed time-rated minimum wage. Section 7(v) of the proposed law states: “When wages are directly linked with the quantity of work, the wages shall be paid according to the schedule of rates, which shall be fixed by the State Government for different types of work every year, subject to the approval of the State Council. The schedule of rates for unskilled labourers shall be so fixed that a person working diligently for 7 hours would normally earn a wage equal to the statutory minimum wage of agricultural labourers applicable in the State at that time.” Under the Minimum Wages Act 1948, the practise has been to fix either time rated or piece rated wages. In the absence of any scientific procedures in determining what the daily output should be, piece rated wages have often been pegged so low that it requires more than 8 hours work (often with the assistance of family members as in the case of home-based beedi workers) to earn the equivalent of time-rated minimum wage. The struggle of beedi workers to increase the piece-rated wages to bring it more on par with time-rated wage rates is a case in point. What the proposed law does is therefore welcome. It stipulates that the wages paid for seven hours work diligently done should be equal to the statutory minimum (time-rate) wage level. This could set a precedent for other employments where the current practise is only to fix a piece rate. Studies would have to be carried out to test whether the piece-rated wage, does in fact guaranteed a time-rated equivalent if work is carried out diligently for seven hours.
Decision-making in families

Another aspect that needs greater consideration while finalising the law is the patriarchal nature of families in India and its implication for the rights of women within families. The decision-making process is often controlled by adult male members of the family/household. In this context, the nature of the intra-family decision making process that would decide which adult member would be entitled to obtain the guaranteed employment is a matter of concern. The proposed law entitles all adult member of a household to register themselves for such employment, but restricts the obligation of the Gram Panchayat/Programme Officer to provide employment to a maximum of 100 days for each household. As noted earlier, every adult member of a household would share the same job card. The Rules by which conflicting claims by members of the same household would be handled or settled are not yet in place. The ability of the women in the family to obtain the guaranteed employment if there are other adult male members within the household who also are registered would have to be explicitly taken into account. The traditional notion of male as the ‘bread-winner’ would have to be negatived by the Rules which could stipulate that the competing claims, if any, from different members of the household for the guaranteed employment would be equitably divided. 

The test of persons residing together as constituting a household, indicated in the proposed legislation, may prove to be a difficult concept to implement. Seasonal/regular  out-migration from rural areas in search of jobs is a well-documented fact; the large number of female-headed households in India is also equally well-documented. Out-migration may disentitle adults from registering as claimants under the proposed law since they are not members of the household at the relevant time. Yet there is nothing in the law which prevents male members of such household who have out-migrated in search of work to return and claim the guaranteed employment. In such cases, it may be more equitable to treat the female-headed households separately from the migrant male members in order that the claims of both male and female members of the family are met. Among the male members of the family, factors such as age, experience and need may have to be considered in determining who would be entitled to claim the employment guarantee under the proposed law.

ILO’s mandate of decent work and the proposed law

A recent development internationally has been the adoption of the Fundamental Principles of Rights at Work of the ILO (1998) and the notion of ‘decent work’ that India is committed to comply with. The idea of decent work would include matters as diverse as opportunites for decent employment, freely chosen employment, decent conditions of work including wage rates; some minimum elements of social security, rights of workers at work such as the right of association and social dialogue, freedom from discrimination and forced labour and absence of child labour. 

Of the several dimensions of the decent work mandate a few are considered here. The ILO Convention No. 122 concerning Employment Policy which India has ratified stipulates that the policy “shall aim at ensuring that_

(a) there is work for all who are available for and seeking work;

(b) such work is as productive as possible;

(c) there is freedom of choice of employment and the fullest possible opportunity for each worker to qualify for, and to use his skills and endowments in, a job for which he is well-suited, irrespective of race, colour, sex, religion, political opinion, national extraction or social origin.”
India has ratified this ILO Convention and is bound to apply this in law and practice. One implication that arises from the Convention is the need for the worker to make fullest use of his/her skills and endowments. How far the ‘casual manual work’ promised under the proposed law would fulfil this mandate is open to question. Would there be an element of compulsion if a person were perforce to de-skill himself/herself in order to obtain any kind of employment in order to survive? The proposed law discusses the need for skill upgradation of the worker concerned. Clearly new skills may have to be developed by an already skilled worker to cope with changing labour market conditions. Care would however have to be taken that the work is not only ‘productive’ as indicated in the proposed law, but that it is also best suited keeping the potential skill set of the registered workers claiming under the proposed law.  Further, keeping in mind the requirements of Convention No. 122 and the mandate of decent work, there is a need for the law to clearly stipulate that discrimination would not be permitted in the allocation of employments by the Programme Officer/Gram Panchayat to prevent caste-based, gender-based, or religion-based discrimination of any kind, nor perpetuating stereotypical occupations based on gender or caste. The right to organise and collectively bargain would also have to be granted to these workers. The plea that has often been taken by governments regarding those workers working under existing Employment Guarantee Schemes or Food for Work programmes, is that these workers are working on government projects and are thus not entitled to benefits accruing under labour laws. This matter would have to be explicitly dealt with and the status of such workers vis-à-vis labour laws would have to be spelt out; benefits that may accrue should be given to the workers.
Enforcement and dispute resolution

The monitoring and enforcement of the proposed law to a large extent has been entrusted to panchayati raj organisations. In this context the role that the hierarchical labour administration will play needs to be spelt out. It may be prudent to exclude the dispute settlement machinery under various applicable laws such as the Minimum Wages Act 1948, Workmen’s Compensation Act 1923 and Payment of Wages Act 1936. Disputes relating to employment related injury, social security benefits and wage rates need to be settled in a manner which are not time consuming nor expensive. The proposed law stipulates that the Programme Officer would be responsible for dispute resolution (section 12(4)). A system of public hearings and dispute resolution in the manner of lok adalats may be an effective method of settling disputes. The Legal Services Authority Act 1987 has been recently amended to have permanent lok adalats where public utilities are concerned.  Clearly the employment guarantee schemes fall into this category. The Act also provides for the right to free legal aid to such workers that would have to be provided by the Legal Services Authority at the district and taluk level. The model of lok adalats and free legal aid provided by the state and district level legal aid services authorities could be utilised for dispute resolution under the proposed law. A point that needs to be kept in mind is that if workers are not allowed to access forums/effective mechanisms for raising disputes, the proposed law may remain at the level of conferring benefits without creating a sense of rights among the claimants/stakeholders.
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