Campaign for Survival and Dignity

Forest Rights Update 9: Bill Tabled, Bill Gutted

19 December, 2005

Friends,

This week we again have big news: the forest rights Bill was tabled in Parliament on Tuesday, an event which received very little media coverage.  The first demand of the jail bharo and most of the other protests - the tabling of the Bill - was thus satisfied.

But what has been tabled is a Bill that is far worse than even its problematic predecessor.  The new Bill says that rights in "core areas" of national parks and sanctuaries are "provisional" for a period of 5 years, pending "relocation with due compensation."  We have 40 million displaced people in this country who can tell us about what "relocation with due compensation" means.  The 1980 cutoff date has been strengthened, and he power of the gram sabha has been clearly stated as that of merely a body that can propose rights (which officials can then dispose of - restoring the position of the same 1990 guidelines whose failure necessitated this Bill in the first place).  These are only the most glaring changes in a longer list of alterations that either badly dilute or threaten the entire purpose of the Bill.  Most of the demands of the protesters have either been ignored or even negated.  Below we have explained some of these changes and the impact they could have on the Bill and on forest rights.  

Second, the Campaign's jail bharo andolan concluded last Thursday, the 15th of December, though protests are still planned in Chattisgarh and Tamil Nadu.  More than 75,000 people courted arrest and joined protests in ten States during the andolan (not counting Chattisgarh and Tamil Nadu).  The solidarity statement with the jail bharo and other mass protests was signed by a large number of prominent human rights activists, civil society organisations and others.  The statement was released to the press on the 16th as part of the Campaign's concluding press release on the jail bharo.  A copy of the press release is below.

The Bill is now expected to be sent to a Joint Select Committee of Parliament, a body that, unlike the Standing Committee, would be constituted specifically for the purpose of the examining the Bill.  To our knowledge it has not been constituted yet.  This will then be the next forum for the fight to have this  Bill truly serve its purpose and be a just and effective measure for recognition of forest rights.
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PRESS RELEASE OF THE CAMPAIGN ON THE JAIL BHARO

================================================

JAIL BHARO ANDOLAN FOR RECOGNITION OF FOREST RIGHTS CONCLUDES

MORE THAN 75,000 PEOPLE PROTEST, COURT ARREST ACROSS TEN STATES

Campaign Opposes Undermining of Forest Rights Through New Changes in the

Forest Rights Bill

One month ago, on November 15th, the Campaign for Survival and Dignity - a federation of tribal and forest dwelling community organisations from ten States - called a jail bharo andolan across the country demanding legal recognition of forest rights.   In the weeks that followed, more than 75,000 people courted arrest and were detained across the States of West Bengal, Rajasthan, Gujarat, Maharashtra, Madhya Pradesh, Orissa, Karnataka, Andhra Pradesh and Dadra and Nagar Haveli.   The last protests will occur in Chattisgarh and Tamil Nadu next week.  Demonstrating support for this and the other organisations' mass protests around the Bill, eminent human rights activists, people's organisations, civil society groups and others also signed a statement of solidarity (attached).

The protesters courted arrest and faced detention in order to demand that the basic livelihood rights of forest dwelling communities be recognised. Specifically, they called on the UPA government to table the forest rights Bill in Parliament and to ensure that it is amended to address these shortcomings:

1. The arbitrary cutoff date of 1980 should be removed and replaced with a more just and rational date, such as the agricultural season prior to the passage of the Act;

2. The gram sabha should have clear and primary authority over the process of recognizing and managing forest rights, with no scope for arbitrary interference from state agencies;

3. Traditional and/or marginalized forest dwellers other than Scheduled Tribes should be included in the Bill;

4. The community's responsibility and authority for conservation and forest protection should be made clear, in order to ensure that the autocratic Forest Department does not continue to destroy both forests and peoples;

5. The rights of forcibly displaced persons who have occupied forest lands should also be recognised;

6. Those deemed ineligible for rights under this Bill should have the right to in situ rehabilitation, as the Central government has already accepted;

7. The rights of forest dwellers should not be vulnerable to acquisition or destruction by the government or private industries.

While the Campaign welcomes the recent tabling of the Bill, not only have very few of our demands been addressed, but the Bill itself has been diluted and undermined in a fashion that severely threatens forest rights.  The 1980 cutoff date has not only remained but has been strengthened.

The Bill now provides that officials at the taluka and district level have veto power over the recognition of forest rights, ensuring that the process will basically be nullified in large areas.  Finally, a new section in the Bill provides for "provisional" rights in "core areas" of protected areas, pending "relocation with due compensation."  The country has enough experiences from the crores of people displaced by dams, mines and industries to know that "relocation with due compensation" is a death sentence for forest dwellers and forest communities.  Moreover, resettlement without the consent of those displaced amounts to forced eviction and is a crime under both national and international law.

In sum, even as lakhs of people have joined the jail bharo andolan and the other mass protests held over the last month for forest rights, the government has shown that it pays scant heed to the voice of the people in this country.  If the forest rights Bill is to achieve its objectives and to recognise rights, it must be amended by Parliament to address the demands of the Campaign and other organisations.

Pradip Prabhu, National Convenor

MAJOR CHANGES MADE IN THE BILL AND THEIR IMPLICATIONS

======================================================

There are a few small positive changes in the Bill, corresponding to some Campaign demands, but the majority of changes are very negative.  This list starts with the negative ones first.

NEGATIVE CHANGES

RELOCATION: In the "core areas" of national parks and sanctuaries, people's rights (to their lands, etc.) will be recorded and recognised, but will be deemed to be "provisional" for a period of five years from the passage of the Act.  Within those fi ve years, people should be "relocated with due compensation" or their rights will become " permanent."  

This highly dangerous provision could easily become a formula for mass evictio ns from national parks and sanctuaries.  First, the definition of what is a "core area" has been left to the Ministry of Environment and Forests, which hardly inspires confidence about the objectivity of the process of declaring these areas.   Moreover, "relocation with due compensation" ignores the basic requirement that no relocation should take place without the consent of the community and the individuals concerned.  Since "due compensation" is not defined, this is basically a formula for evicting people, leaving them to battle for decades for their "due co mpensation".    After the anti-dam struggles and the mining struggles across India, forest communities know enough about "relocation with due compensation" to understand that this is a death sentence for their communities.

GRAM SABHA REDUCED TO RECOMMENDATORY BODY: Where the earlier Bill was ambiguous about the authority for verifying and recognising rights, the current version is much clearer about the fact that the gram sabha is actually only a recommendatory body.  The gram sabha, states the revised section 6(1), initiates the process by verifying claims and preparing maps of each claim.  The Sub-Divisional Level Committee then examines these records and prepares a "record of forest rights", as well as hearing any appeals; and then the District Level Committee "considers" and "approves" the record of rights, as well as hearing

any appeals against the SDLC. The final decision is with the DLC.  The Bill now clearly states that each of these commitees will only be composed of officials from the Forest, Revenue and Tribal Welfare Departments.  This restores the structure of the 1990 MoEF Guidelines that were never implemented and whose failure was the reason for this entire crisis in the first place.

CUTOFF DATE: The Bill earlier specified that the cutoff dat e would be "25th day of

October, 1980 or any other date as the Government may specify. "  Even this little flexibility has been deleted.  Now the date is just 25.10.1980, strengthening a pro vision in the Bill which every single protesting group had objected to.

PENALTY FOR OFFICIALS: If any official contravenes any provision of this

Act concering recognition of rights, he or she will be penalized only  with a fine up to one thousand rupees (it used to be imprisonment and/or a 5,000 fine).  There is no reason for this dilution, since no one objected to this provision in public.  Apparently, forcibly evicting, harassi ng and repressing India's poorest people is not to be a very serious crime.

PENALTIES FOR VIOLATORS : The Bill now states that penalties for offences under section 7 (namely for damaging the forest, etc.) are to be in addition to penalties under other laws.  Why should people be penalised twice for the same offence?  In addition, though this was the supposed reason for the really dangerous section 15 (now section 14, stating that this law is "in addition to and not in derogation of any other law for the time being in force"), that section has been left unchanged.

INTELLECTUAL PROPERTY: For no reason whatsoever, the right of forest communities to access and own intellectual property has been deleted.  This si gnificant provision would have been a weapon against biopiracy.  

AMBIGUITY OF DEFINITIONS: The terms "commercial purpose" and "bona fide livel ihood needs" are no longer in the Act.  While this may in some cases be a welcome change, the Act still penalises "f elling of trees for any commercial purpose" - without any definition of the term. This could be come a dangerous clause, since it is now so sweeping.

CENTRAL GOVERNMENT HAS POWER TO MAKE RULES OVER EXERCISE OF RIGHTS: A strange section has been added that says the Central government has the power to make rules for the "manner in which forest rights may be  exercised under sub-section (1) of section 4 [the section vesting rights]."  It is not clear wh at this means, but this could become a loophole for "regulating" forest rights and there by suffocating them.  One is unsure why this clause was added.

POSITIVE CHANGES

NET PRESENT VALUE: The Supreme Court's orders on payment of "net present value" for " diversion of forest land" and the Forest Conservation Act's requirement for "compensatory afforestation" are now explicitly excluded for applying to rights recognised und er this Act.  This had been a major Campaign demand, as these requirements had blocked recording of rights even where the rights had been recognised as a result of government order s, such as in Maharashtra and Madhya Pradesh.  This is a welcome clause.

OWNERSHIP OF MINOR FOREST PRODUCE: The Bill now provides that ownership of minor forest produce rests with forest dwell ing Scheduled Tribes, which had been a key demand of the Campaign and other groups.

2.5 HECTARES LIMIT APPLIES ONLY TO LANDS UNDER OCCUPATION:  The 2.5 hectares ceiling on land rights, which had been strongly objected to by some organisations, has now been limited to cases where the right to land is recognised based only on current occupation of that land.  In cases where people possessed disputed pattas, leases, deeds, etc., the 2.5 hectares limit will not apply.  While this does not satisfy the demand that this should be deleted entirely, it is at least somewhat better.

WILDLIFE: Wildlife has been defined as meaning any animal in Schedules I-IV of the WLPA (therefore covering only endangered / protected species), as per Campaign suggestion.  An earlier draft had defined wildlife as per the Wildlife Protection Act, which covered all species of animals, plants, etc.; the Bill would then have criminalised the causing of harm to any of these species.

GENDER: The Bill earlier stated that title to lands or other rights would be vested with the "male member and his spouse", leaving out the situation of single women-headed households.  The Campaign suggested that title should be jointly in the name of the spouses and in the name of the single head in cases of single-headed households, a change which as been accepted.
