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1. INTRODUCTION

Two years have passed since Writ Petition (Civil) 196 of 2001 was submitted by the
People's Union for Civil Liberties (Rgasthan). This is a good time to review the Stuation
and take stock of what has been achieved in addressng the core issues raised in the
petition, particularly the need for swift action to prevent hunger and Sarvation.

| submit this review with a sense of urgency. The experience 0 far indicates that the
intervention of the court in this matter is potentidly effective. Some useful orders have
been passed, and some positive steps have been taken by the respondents. For instance,
many stae governments have introduced cooked mid-day meds in primary schools, or
ae in the process of doing s0. Gran offtake under the public digribution sysem and
related schemes has subgtantialy incressed. And the centra government has recently
announced a mgor increase in the coverage of Antyodaya Anna Yojana, a programme of
food-based socid security for the dedtitute. Y, these initiatives have only made a small
impact in the massive problem of chronic hunger. Today, India remains one of the most
undernourished countries in the world, with aout haf of dl children suffering from
undernutrition. The gtuation is dl the more intolerable as it is happening in the shadow
of gigantic food stocks. There is a catastrophic falure to protect the fundamentd right to
life, enshrined in Article 21 of the Condtitution.

Behind this falure is an overarching lack of dtate commitment to the prevention of
hunger and darvation. The dimination of chronic hunger does not get anything like the
priority it deserves in policy planning and budget dlocations. One symptom of this is the
routine violation of Supreme Court's orders by the respondent governments. The fact that
many deae governments are yet to introduce cooked mid-day meds in primary schoals,
amog a year after the deadline set by the court has lapsed, is an example. In this context,
it may be appropriate to refer to Article 47 of the Conditution (Directive Principles),
which urges the state to “regard the raising of the level of nutrition and the standard of
living of its people and the improvement of public health as among its primary duties’ .
This has smply not happened.

This dgtuation cdls both for further directions from the cout, and for stronger

mechanisms to monitor and enforce the implementation of the court's orders. As



mentioned earlier, experience shows that the intervention of the court can make a
difference. However, the implementation of court orders has varied a great deal between
different gates. In the worst cases (eg. Bihar and Uttar Pradesh), there has been virtudly
no response from the concerned governments. Thus, stronger accountability mechanisms
are required. 1 shdl end this report with a few suggestions to this effect, but the matter is
likely to require further, sustained atention from the court in the months to come.

With these generd remarks, | proceed to review the implementation of earlier orders.
This review builds not only on secondary data and extensive correspondence with high-
level officids of the respondent governments, but aso on firsd-hand experience of the
gtuation in a number of dates. During the past twelve months, | have been privileged to
make extended fidld vists to severd dates, and to discuss the issues with a wide range of
government officias, citizens organisations, and concerned people. The more | learn, the
more concerned | fed about the food dStuation in India This report is an attempt to share

some of these concerns, and to present some congtructive recommendations.

2. ABRIEF “HISTORY"” OF THE CASE

Writ Petition (Civil) 196 of 2001 was submitted in April 2001 by the People’'s Union for
Civil Liberties (Rgasthan). The petition essentidly demands that the country’s gigantic
food stocks should be used without delay to prevent starvation and hunger. In the petition
and subsequent deliberations, the petitioner has argued that the best means of preventing
hunger is a combination of (a) employment guarantee for the able-bodied, and (b) socia
security arrangements for the dedtitute. The petition adso draws attention to the criss of
livdihood in drought-affected areas and asks for a massive expanson of reief measures
in these areas.

In ther initid regponse to this petition, the date governments submitted detailed
affidavits spelling out the steps they had taken to prevent dtarvaion[l] Mogt of these
initid submissons focused on vaious food-related schemes amed a providing food
security to the ditizens such as the targeted public digribution system (TPDS), the
Integrated Child Development Scheme (ICDS), and the Antyodaya Anna Yojana (AYY).
The petitioner, however, pointed out that many of these schemes are poorly implemented,
sometimes even non-functiond. Following on this, the Hon'ble Supreme Court passed a



ggnificant interim order on 28 November 2001, amed a a fuller implementation of these
food-related schemes. The order effectively has three components. First, the order
effectively converts the benefits of eight food-related schemes (see below, section 3) into
legal entitlements. Second, the order directs dl state governments to introduce cooked
mid-day meds in dl government and government-asssed primary schools within Six
months. Third, the order includes further direction to ensure the wide dissemination of
information reaing to the schemesin question.

Since then, the atention of the court has concentrated largely on issues relaing to the
implementation of the interim order of 28 November, 2001. It is important to note,
however, tha the food-rdated schemes covered by this order have intringc limitations,
and that much bolder intervention is required to ded with the problem of endemic hunger
in India. It is in this spirit that the origina petition had made a case for the introduction of
an dl-India “employment guarantee scheme’, and for permanent socid  security
arangements for dedtitute households. The court should not loose sght of these
fundamentd pleas, even as it gets involved in issues rdating to the implementation of the
interim order of 28 November, 2001.

On 8 May, 2002, the Supreme Court passed an order containing directions on better
implementation of the Sampoorna Grameen Rozgar Yogana (SGRY), and dso
empowering gram panchayats and gram sabhas to take active part in this process as well
as in the monitoring of food-related schemes. This order dso nominated Mr. SR.
Sankaran and mysdf as Commissoners of the court, for the purpose of monitoring the
court orders and seeking redressd where gppropriate. Mr. Sankaran, unfortunately, was
unable to accept this invitation; | shal come back, further on, to the need for a second
Commissoner, as the task assgned to me is too vast to be effectivey discharged by a
sngle person.

On 29 October, 2002, an order was passed which clarified that the chief secretaries were
responsble for implementing the orders of the court, and that they would be held
reponsble in paticular for any confirmed <Sarvation deaths within their respective
dates.



Apat from the petition, both the petitioner and the respondents have filed a number of
Interim Applications. | have dedt with many of the issues that have been rased in
various gpplications, but have gone into any application in detall.

The preceding summary is not a comprehensve account of the case. | have focused on
the essentid milestones, as a prelude to the evduation below. Before concluding this
summary, | wish to reiterate the need for the court to give adequate consideration,
without delay, to the fundamentd pleas contained in the origind petition. The interim
orders passed 0 fa have condderable vauable in helping to expand and improve
exiging food security schemes. Ultimatdy, however, much more is required to address
the massve problem of chronic hunger in India with adequate breadth. This is where
some of the prayers contained in the origind petition, paticulaly those rdaing to

guaranteed employment and socia security, comeinto play.

3. STATUSOF FOOD-RELATED SCHEMES

| proceed with a review of the food-related schemes covered by the interim order of 28
November, 2001. It may be recdled that the order covered eight specific schemes,
nandy: Mid-Day Med Scheme (MDMYS); the Targeted Public Didribution System
(TPDS); Antyodaya Anna Yojana (AAY); Anngpurng Integrated Child Development
Scheme (ICDS); Nationd Old Age Penson Scheme (NOAPS); Nationd Family Benefit
Scheme (NFBS); Nationa Maternity Benefit Scheme (NMBS).

Before examining specific schemes, it may be useful to recdl some generd features of
food security policy in India The table below presents recent figures on foodgrain offtake
and the “food subsidy”:



Table 1. Offtake of foodgrain from central pool (in million tonnes)

1996-  1997-  1998-  1999- 2000- 2001-  2002-
97 98 99 00 01 02 03*

Offtake  through 19.66 1698 1869 1697 1167 1214 11.09
ration shops

Offteke  through NA 2.08 1.36 1.53 3.23 8.86 9.87
other  bendficiary

schemes

Sub-total 19.66 19.06 20.05 18.5 14.9 21 20.96
Open market sde 0.06 0.68 455 1.49 5.6 4.16
Exports 0 0 0 1.49 4.7 9.68
Total 19.12 20.73 23.05 18.21 31.3 34.8

Food subsidy (Rs 6066 7900 9100 9434 12060 17612 24000
crore)

* Up to December 2002.

It may be observed that much of the recent reduction in stocks is due to a surge in exports
(at about the BPL price), leading to an accusation that the Government of India is feeding
the poor (if not the cattle) of other countries, insdead of feeding the poor a home. It is
adso worth noting that Indias food sysem operates with a huge subsdy from the
exchequer (close to Rs 30,000 for the current year, according to recent estimates). This
subsdy is achieving very little, as thing sand, in terms of providing food security to the
underprivileged, and there is an urgent to ensure that it is better used.

3.1. Mid-day Meals

As dated earlier, the court has directed dl state governments to introduce cooked mid-
day meds in dl government and government-asssted primary schools within Sx months
of 28 November, 2001. The importance of this direction cannot be overstated. Indeed,
ealier experience (notably in Tamil Nadu) demondrates that nutritious mid-day meds at
school can be a highly effective way of protecting children from hunger. Mid-day meds



adso boost school attendance, especidly among girls. Further, mid-day meds are not very
expensve,

As far as the implementation of the court order is concerned, there are both postive and
negative aspects to report. On the podtive sde, cooked mid-day meds are firmly on ther
way to being introduced throughout the country. As per recent submissons of the
rdevant governments, mid-day meds bang implemented fully in Andhra Pradesh,
Gujarat, Kerda, Rgasthan, Tamil Nadu, and in subgtantid parts of other states including
Kanataka, Madhya Pradesh, Maharashtra and West Bengd. It is being patidly
implemented in Chattisgarh, Dehi, Orissa, and Punjab, but not implemented a dl in
Assam, Bihar, Jharkhand, Uttar Pradesh and Haryana.

Ealy evduations of these programmes point to dgnificant achievements, incduding
subgtantia increases in school attendance as well as protecting children from extreme
hunger in drought-affected areas. Having sad this, there are dso serious concerns,
induding the following:

1 Mogt dates missed the six-month deadline for introducing mid-day
medls.

2.  Severd dates (notably Bihar, Jharkhand, and Uttar Pradesh) are yet
to introduce mid-day medls.

3. In many of the complying dates the quaity of the mid-day med
programme leaves much to be desred. Examples of quditaive lapses
include: (&) low nutritious content of the mid-day med; (b) the same menu
being served day after day; (c) lack of badc facilities such as cooking
sheds and storage space; (d) misappropriation of food or funds by vested

interests. These are just afew examples.

| dso wish to draw the attention of the court to the following:



1 The potentid for usng mid-day meds as a means of protecting children
from undernutrition is vedly underutilized. Earlier experience shows that
ubgtantiad results can be obtained, a reatively low cost, by combining
nutritious mid-day meds with supplementary hedth and nutrition services
such as deworming, hedth check-ups, vitamin supplementation, etc. This has
been done to some extent in the more “active’ states, such as Tamil Nadu and

Kerda Thereis a casefor going much further in that direction.

2.  There is ds0 a drong case for the continued provison of cooked mid-day
meals during the school vacations, especidly in drought-affected areas where
the school med is often the only square med in the day for deprived children.
Rgasthan has made a provison in its annud budget for the extenson of mid-
day meds in summer this year. It should be noted here that Tamil Nadu
providesfood on al days through the year.

3. There is enormous scope for quditative improvements in the desgn and

implementation of mid-day med programmes.

Box 1. POOR COVERAGE OF MID-DAY MEALS, THE CASE OF
MAHARASHTRA

A survey of 91 villages in Maharashtra indicated that even in tribd talukas, cooked meds
are being given in less than one third of the vilages. The sate government’s own figures,
dated 2.1.03, show that there were 9733 schools in the triba areas, out of which cooked
meels were being given only in 4041 schools. The worgt picture is in the poorest didtrict
of Nandurbar where out of 1324 tiba schools only 70 schools were giving cooked food.
Yeotma had 564 tribal schools but only 15 supplied cooked food. In a recent submisson,
the government of Maharashtra has clarified that they have reports that food is being
sarved in 17887 schools in Tribal, Rura and Urban aress. It is anyhow not clear as to
how many schools are covered in the Triba aress.

Source: Survey conducted by Anna Adhikar Abhiyan




| shdl continue reporting on the gtatus of mid-day meds from time to time. Conddering
both the strong potential of this scheme, and the limitations of present arrangements, it is
essentid for the court to keep a close watch on the progress of mid-day medls, and to dedl
firmly with any violaions of its order. The firg priority is to ded with states that are yet
to initiste mid-day meds, dmost 12 months after the deadline dipulated in the court
order of 28 November, 2001. | urge the court to consider ways of holding these States
(especidly the hunger-ridden dates of Bihar, Jnarkhand and Uttar Pradesh accountable to
thisinexcusable lgpse.

3.2. Targeted Public Distribution System

Tuning to the targeted public didribution sysem (TPDS), there are many serious
concerns. It may be recdled that the court has repeatedly directed state governments to
ensure that households below the poverty line (so-cdled “BPL households’) obtain their
due entittements from the public didribution syssem. As things dand, BPL housecholds
are entitled to 35 kgs of grain per month at subsidized prices. This represents about half
of the grain requirement of an average household, and it is potentidly a dgnificant sep
towards food security. However, these entittements have been undermined in four

different ways.

Fird, the “BPL lig” (the lig of households consdered to be below the poverty line) is
highly unreliable. The sdection procedure is defective, and often misused. As a redult,
many poor households do not have aBPL card.

Second, offtake levels are low. Only hdf of the grain dlocated by the centrd government
for the PDS is actudly lifted from the FCI godowns. In the most hunger-prone states,
where the need for a wel-functioning PDS is paticularly acute, offtake performance is



extremdy low, eg. 29% in Jharkhand, 26% in Orissa, 23% in Uttar Pradesh, 15% in
Bihar, 14% in Chattisgarh.1[2] The causes of low offtake cdl for urgent investigation and
action.

Third, a subgtantial part of the food lifted from FCI godown is appropriated by vested
interests and never reaches the intended households. According to recent estimates
published in the report of the High-Levd Committee on Long Term Grain Policy (dso
known as the “Abhijit Sen Committeg’), dl-India “leskages’ from the public ditribution
sysem in 1999-2000 were around 20% for rice and 48% for wheat and. The estimated
leakages are as high as 60% for rice and 71% for wheat in Bihar, 45% for rice and 59%
for wheat in Uttar Pradesh, and 47% for rice and 61% for wheat in Madhya Pradesh.2[ 3]

Finaly, issue prices have been raised to the extent that in many areas grain prices a PDS
shops are not much below the corresponding market prices, even for BPL households.
This means that while the quantities rdeased may look large, the actua subsidy enjoyed

by the consumer is quite amdl.

In short, the public digribution system is in a disma condition, to the extent that it has
ceased to mean much to the poor in large parts of the country (though there are important
exceptions to this generd pattern, notably in the southern dtates). To illudtrate, in a recent
fidd vidgt to Orissa | found that (8) PDS shops opened only on one or two days in a
month; (b) people were refused grain if they came the following month to lift the
backlog; () many poor families in the border villages of Keonjhar were denied facilities
of BPL rations, (d) in one tribd village, none of the families had received any grain after
2000.




The falures of the PDS cannot be addressed through minor reforms combined with
“busness as usud”. It cdls for radica reform, based on in-depth examination of the
prevailing defects of the sysem. This is primarily a matter of policy, but some aspects of
the present falure of the public didribution sysem, | fed, dso cdl for judicd
intervention. 1 am thinking particularly of the ongoing drive to revise the “BPL lid”,
which involves a dradic reduction in the coverage of the public digtribution system,
based on a flawed methodology. | would urge the court to congtitute an expert committee
to look into this issue, and related matters, without delay.

Box 2: Some suggested oper ational reforms of the PDS

1. The poor should be permitted to buy in ingdments. This is dready permissble in
principle, but in practice the ration shops routingy fal to open even once a week in
rurd aress. Even when they are open, they discourage buying in ingdments, for their
OWnN reasons.

2. The qudity of foodgrain supplied through the PDS leaves much to be desred. The
problem has arisen partly due to relaxed specification of quality during procurement.
Such relaxations need to be avoided in the future in the interest of a well managed
public didribution sysem. If any state government requests for relaxation of qudity
norms, this should be invarisbly accompanied by an appropriste price reduction
besides exemption from Satutory state levies.

3. Hadlf the stock of FCI is at least two years old, 30% between 2 to 4 years old, and some
gran as old as 16 years. One should restore consumer confidence in the qudity of
public stocks by segregating for early commercid disposd dl old and relaxed qudity
grain from the Central Pool and from the PDS, as suggested by the Sen Committee.

4. The Far Price Shops should be permitted to sdll al commodities (other than rice and
whest) a full market prices through PDS outlets so as to ensure ther economic
viability. This is easier sad than done, as most shopkeepers have been gppointed on
patronage basis, with little proven qudities of enterprise. The PDS shopkeepers are
manipulators, not entrepreneurs, and certainly not committed to the interests of the
poor, or driven by markets. It would be better to give these shops to aready well
established shops, than to reatives of politicians or those who can bribe the decison
makers.

5. There is lack of infrastructure and shortage of funds with government paradtads in
most states except the few in west and south. GOl should ensure that adeguate




infrastructurd capacity is available a the didrict and block levels, otherwise wasting
scarce resources through leskages helps only contractors and corrupt government
gaff, and does not in any way help the poor.

6. A drive should be launched to weed out ghost ration cards and check that al poor
people have ration cards with them. Even in urban areas the poorest may have been
left out of the safety net programmes. It was observed me in Maharashtra that the
homeless have not been given ration cards, dthough they have been living on the
footpath or unrecognised dums for years. Many of them may be even digible for
Antyodaya cards. Smilaly migrant populaion is left out, dthough they may be
living for more than 3 months continuoudy a a place.

7. In most dates sdf-hep groups are emerging as a viable unit of action. These could be
persuaded to run food banks, and can be given food loans by government, to be
returned at the time of the crop.

8. Although Gol has permitted NGOs to run food based schemes, in actua practice very
few dates are udng the expertise and commitment of the cvil sodety in formulating
and implementing food for work or other such schemes. It would be better if this is
monitored and best practices publicized, so that reluctant States may adso be

persuaded to involve the NGOs in this task.

3.3. Antyodaya Anna Yojana

The Antyodaya Anna Yojana (AAY) is a progranme of food-based socid security for
dedtitute households. It involves the identification of dedtitute households through loca
household surveys and “panchayeti rg inditutions’ (PRIs), and the digribution of specid
ration cards to these households. These ration cards give dedtitute households specid
entitements in the public didribution sysem: currently 35 kg of gran a highly
subsidized prices (Rs 2/kg for wheat and Rs 3/kg for rice).

Prdiminary evduations and field reports suggest tha the scheme is doing reasonably
well, especidly in comparison with other parts of the public digtribution sysem. Offtake
levels have been quite high (close to 80% for India as a whole, in 2002-03), and the
distribution of AAY cards seems to be reasonably fair. The man problem is that the
coverage of AAY is very amdl — less than 5% of the rurd population as things stand. In
the light of this a detalled proposa for the extenson and improvement of AAY was
submitted to the court by the petitioner in August 2002. The recommendations included
an extenson of AAY to 10% of the rurd population, and wide-ranging suggestions for




the consolidation of this programme. For ingtance, there was a recommendation that pre-
gpecified “priority groups’ (eg. widows without support and ederly persons without
support) should be given AAY cards as a matter of right, and that the programme should
be put on a sustainable long-term footing.

In November 2002, the court asked the Union Government to respond to this proposal
within four months. The matter has not come up since and | would urge the court to raise
it without ddlay (I understand that this matter is to be taken up a the next hearing, on 8
April 2003). This is an importart opportunity to consolidate socia security arrangements
for dedtitute households.

3.4. Integrated Child Development Scheme

There seems to have been little action as far as this scheme is concerned. This is
unfortunate, snce the provison of wel-functioning anganwadi fadlities in dl villages is
essentid to protect smal children from undernutrition. It is aso worth recdling that the
ealy years of life are of criticd importance to a person’'s lifetime hedth and nutrition
achievements. The interim order of 28 November 2001 dtates that an anganwadi should
be avalable in “every habitation”. | am not aware that any state has made serious efforts
to implement this very important direction.3[4] This is al the more deplorable as earlier
experience in dates such as Keda and Tamil Nadu indicates that providing wel-
functioning anganwadis in every habitation is feasble, affordable and effective.

The continued neglect of smdl children (aged below 3) in the ICDS programme deserves
goecid mention. Even though the government acknowledges the importance of
improving the nutritional daus of the under-three age group, only recently were efforts




begun to target them in the ICDS. Mogt supplementation has primarily benefited the older
children, among whom mortdity islower and stunting is dready established.



Box 3: SOLVING PROBLEMS BY IGNORING THEM: Under-reporting of
under nutrition in Maharashtra and Orissa

Didrict adminidration often under-reports the magnitude of severe manutrition.
According to the Nationd Family Hedth Survey (NFHS —2 1998-99), 54% of children
aged under three in Orissa are underweight, out of which 21% are severdy manourished.
But the data collected by the date from digtricts shows that the percentage of severe
manutrition in the age group 63 years was only 3.8% in September 98, and came down
futher to less than 2% of the children weighed in Februay 2001 Smilaly in
Maharashira, according to the data collected from the didricts, only 0.74% of children in
the tribad areas suffered from grade 1l and 1V manutrition. This is gross under-reporting
as the NFHS data for 1998-99 showed that the percentage of manourished children for
tribal children was 35.4%. The state governments must not alow such a degree of bogus

reporting.

As many obsarvers have reported, the GOl has been much more interested in expanding
the ICDS programme than in ensuring that it achieves results. In ther quest for
"universdisaion”, they have favoured quantity over qudity. That is they are more
interested in covering larger and larger populations than in reducing undernutrition rates.

While ICDS was eventualy able to reach 80 percent of the development blocks in the
country, it had no mechanisms to ensure that its services and supplemental food actudly
reeched those most in need. In addition, workers were inadequatdly trained and were
overextended, and the programme's outreach, hedth, and educationa components were
often neglected.

Box 4: INVOLVE PEOPLE AND BUILD COHESIVE VILLAGE SOCIETIES

At present the involvement of people in ICDS remans largey passve, with workers
acting as 'doers rather than change agents, and communities acting as recipients rather
than participants. The repercussons of this lack of community involvement are multiple
and serioudy dffect the possbility of the ICDS programme to achieve or sudtan
gonificant results. To begin with, the block team responsble for implementing the
programme is not properly oriented on the roles and respongbilities of the communities.
They typicdly see ICDS as ancther service ddivery project with the villagers being the
passve recipients The community is not animated or mobilised. They know little about
the purposes and objectives of the programme or their responghility in the effort. As a




result, the villagers are unable to cary out ther fird assgnment, the sdection of the
AWW. By default, this important task is often done for the villagers by powerful people.
Consequently, AWWSs are chosen for the wrong reasons - politica, caste, and monetary
payments. This can result in the AWW being from outside the village, bresking one of
the basic rules of the programme. Informa enquiries reved that more than a third of the
AWWs lived more than 5 kms from the villages where they worked. In plateau area of
Kaahandi and other didricts of poor communications, walking 5 kms can take more than
two hours. Not only AWWSs, but dso no other fidd staff does touring, unless provided a
vehicle. Many AWWSs are of the view, “why should | do it if others are not doing it?’
Besides, the person who got her appointed to this post as aso other important people who
can harass her do not expect her to work for the poor.

3.5. Other Schemes

As far as other schemes are concerned, there is reativdy little to report. In most dates,
these schemes have a smdl coverage, ae underfunded, and their implementation leaves
much to be desred. Further, there is little sgn of improvement on this front during the
last two years, in spite of the intervention of the court. A brief scheme-wise assessment is
presented below.

National Old Age Pension Scheme (NOAPS): Among socid security measures taken by
the Union government, this is among the most important and effective progranmes.
Pensions target some of the most vulnerable people including the aged dedtitute, widows
and the disbled. Its implementation is better than that of many other schemes. The chief
problem of the scheme is its low coverage.  When the number of pensions was doubled
for the KBK region of Orissa in 1998, it was observed that it redly brought down the
number of hunger deaths, or desertions of old people.

Other problems include corruption in the sdection of beneficiaries, petty officids often
retain passbooks of beneficiaries; untimely payment of pensons, and very low leve of
penson payment in most states. The amount needs to be increased to at least Rs 250 per
month, and the number of pensioners should be doubled for the 100 poorest digtricts of

India

Box 5 PENSION SCHEMES IN JEOPARDY DUE TO REDUCED
COMMITMENT BY THE GOVERNMENT OF INDIA




Unfortunately Gol has recently trandferred the old-age pension scheme to the state sector.
This has several implications. Firdt, earlier as Centraly Sponsored Scheme the dtates used
to get the entire money from GOI (Ministry of Rurd Development) as grant. Now most
dates will get the same amount in the ratio of 70% loan and 30% grant, which will reduce
States commitment to the scheme. Second, earlier the Minisiry of RD used to transfer
the amount draight to the bank account of the DRDA in the didtricts, and this ensured
quick availability a the didrict levd. Now, the digtricts will get the same amount from
the state Finance Department, and fiscally week states may often not be able to release
the amount in time. Third, there is a likdihood of daes diverting the fund to other
pressing issues. Fourthly, as the scheme is not being funded by Gol Minigry there is no
monitoring by Gol, and cases of dday or harassment might incresse. And lastly, GOI
used to give extra dlocation of 4% of the penson amount to cover adminidrative cost
that was used in the didtricts for supervision, hiring vehicles, etc. The Sates have stopped
doing that with the result there is not even money in the didricts for buying Stationery,
registers etc. for maintenance of accounts.

All this would mean delay in disbursement in the fidd. There are dready reports of such
ddays in the disbursement of two other schemes, which were associated with the
Nationd Old Age Penson Scheme - the Maenity Benefit and the Family Benefit
Schemes.

Annapurna: This scheme is essentidly supposed to provide 10 kg of gran per month,
free of codt, to persons who are digible for an old-age pension but not actudly receaving
one. Anngpurna has a very smal coverage and does not appear to be well-conceived. Yet,
it is disturbing to hear that some dates (eg. Madhya Pradesh) have abruptly discontinued
the scheme, without making dternaive arrangements to support the digible households.
The consequences are potentidly devastating for the concerned households, given that
many of them had meanwhile come to depend on the Anngpurna scheme for their
aurvival. This is a very serious matter and | propose to seek further clarifications on this
from dl gae governments shortly. Care should be taken to ensure that the scheme is not
removed without putting aternate socia security arrangementsin place.

Many dates have faled to identify the complete number fixed by GOI for this scheme.
The date government of Maharashtra admitted thet it had been able to identify only 8,000
people in this category againgt a target of 60,000 set by GOI. As the population of above
65 years in the state is about 45 lakhs, out of which surdy 12 lakhs would be below the




poverty ling, the contention of the state government that there are no digible candidates

for this scheme cannot be bdieved.

National Family Benefit Scheme (NFBS): The scheme provides compensation to the
family in the event of untimely and unnaiura degeth of the primary breadwinner of the
family. Information about the scheme is not widdy known. Further, families have to go
through an daborate procedure to avall the benefit of the scheme. The scheme has dso
faled in asense that it reaches a small proportion of potentia beneficiaries.

Box 6: MISSING BABIES - The case of paltry effortsfor massive needs

In Maharashtra, only 30,000 women receive any benefit from NMBS in a year, agang
about 30 lakh new births in the state. Out of 30 lakh, at least 3 to 4 lakh births would
saidy digibility conditions. Thus the state mugt launch a campagn, and reech every
pregnant and eligible mother for the cash benefit.

Fund dlocation in Keonjhar district was so meagre compared to the requirement that
there is a four year backlog. According to the digtrict figures roughly 25,000 births teke
place in a year. If haf of them are BPL families, the scheme should be benefiting 12,500
women, againg this number only 1818 women were given the assstance during 2001-02
under the scheme.

National Maternity Benefit Scheme (NMBS): The scheme provides Rs. 500 for the first
two live births as maternity benefit to women beow poverty line. This scheme, like the
family benefit scheme, isgrosdy under funded.

4. FURTHER ISSUES

Let me now comment briefly on a few generd issues tha have emerged from the

experience so far, and that cal for urgent consideration.




4.1. The Employment I ssue

To gat with, | would like to draw the atention of the court to the fact that none of the
above-mentioned scheme deds with employment. Yet, assured employment a a living
wage is the best protection againgt hunger. This makes it important to congder the
petitioner’'s plea for an dl-India “employment guaranteg’ programme, building on
Maharashtral s experiencein this regard.

Far from moving in tha direction, centrd and State governments have shown little
commitment to rurd employment in recent years. In fact, employment generation under
rurd public works programme has declined year after year in the late 1990s. An gpparent
reversal of this decline occurred in August 2001, when the Union Government announced
a new progranme of rurd employment generation, the Sampoorna Grameen Rozgar
Yojana (SGRY), amed a generating 100 crore person-days of employment per yesr.
Unfortunately, the actud peformance of this programme so far has not gone much
beyond that of the earlier employment programmes it has replaced. Further, employment
generation under SGRY has been highly uneven between different dates, to the extent
that in 2001-2 more than one third of the totd foodgrain offtake under SGRY (including
the “food for work” component) occurred in Andhra Pradesh, while offtake was close to
nil in severd daes induding Bihar, Jharkhand, Maharashtra, and Tamil Nadu. In
the more deprived and hunger-ridden dates, employment generation under SGRY is
extremey limited. In other words, far from reversang the earlier trend of steep decline in
rurd employment generation, SGRY has been a medium of further decline in those
states.

The implementation of SGRY has dso been extremdy uneven within sates. The more
deprived didricts, and the more deprived areas within those didtricts, often ended up
getting a vey smdl shae of SGRY funds, because it is politicaly or adminigrativey
expedient to spend the funds esewhere. There are disturbing reports of a virtud absence
of any SGRY work in many of the country’s least developed didtricts. Work is often not
given to those asking for it even if funds are lying unutilised, and workers cannot force

the Government to give them work as no rights accrue from this scheme. Cregting an



effective right can hep redress the dtuation. In the meanwhile, the court should consider
directing dl the states to utilise the funds available for SGRY .

The haphazard and abitrary implementation of SGRY drengthens the case for
consdering an dternative approach based on the principle of “employment guarantee’.
Like ealier employment programmes, SGRY is a supply-driven progranme where the
dlocation of work largdy reflects political pressures, adminidrative convenience and
related factors instead of the needs of poor people. In contrast, employment guarantee
programmes are meant to be demand-driven, and this helps to maich resources with
needs. Even if it is deemed impracticd to introduce a full-fledged employment guarantee
a the dl-India leve, a sep in that direction could be made in the form of employment
being guaranteed in specific areas are within specific periods of the year.

Box 7: HURDLESFOR SGRY FROM BUDGET PROCESSTO THE GROUND

In the budget dlocation of the Rurd Deveopment Minidry for the year 2002-03, there
was origindly no provison for the cost of foodgran, but it was provided through the
supplementary grants. Smilar procedure is being followed for 2003-04. This uncertainty
leads to ddlays, and it would be better to provide for the food component a the Budget
Edtimate stage itsdlf 0 asto avoid delaysin payment of wages.

In flagrant violation of the guiddines in many States projects are being executed by
using excavators, trucks and tractors instead of more labour intensive approaches. This is
being done with full knowledge of the senior officids. For example in one of the sudy in
Krishna digrict — out of 54 works, excavators were employed in 40 cases. Poclaines (the
trade name for a kind of eath excavaior) are becoming the preferred machine for
undertaking a variety of village works through dal kinds of programmes from the point of
view of the rich who own the machines and hire them out for public works. One Poclaine
can displace 17x8 persons in an eight hour day (at 17 persondays per hour), wheress it
costs Rs 800 to hire a Poclaine for an hour. The ided policy should be to discourage its
use even by condruction Minigries, such as Ralways and CPWD, and compensate them
financidly to build incentives for employing more manua labour. However, the reverse
is happening. Not only labour is being displaced in the so-cdled employment oriented
schemes, food meant for the poor is then sold in the market, thus distorting market for
farmers.,

The fudging of muster rolls and measurement books is very common resulting in huge
loss of funds that could otherwise have been invested in building rurd infrastructure. The
lis of workers dong with the number of days they have been given jobs under SGRY
should be compulsorily hung in each office of the Gram Panchayats and outsde each
schoal in thevillage.




When funds are released by DRDAS/Zilla Parishads to Blocks or Panchayats, a Press note
should invarigbly be issued about the date and amount released to various offices.
Publication in newspapers will improve trangparency. Similarly, dl depatments getting
SGRY funds should issue a Press statement about the dates of execution of works and the
dates when payments were made to the workers. This will reduce complaints that
payments to workers are often ddlayed. A monthly gazetteer should be published at the
digrict levd of dl works with deals of individua workers with number of days
employed, and not smply number of man-days of employment created. This should be
made avalable to dl concerned. In addition, the entire information should be put on the
webste of the didrict and should be made avalable in the dectronic form to the
prominent NGOs of the district, who can then carry out spot checks.

4.2. Social Security for Destitute Households

One of the main concerns of the petitioner was that adequate ®cia security arrangements
should be put in place to protect destitute households from hunger. As daed earlier, the
extenson of the Antyodaya Anna Yojana (AAY) programme is a welcome gep in that
direction. However, the basc issue remains largely unresolved. The need is not for ad
hoc, short-term schemes but for comprehensve and durable socid security arrangements.
In this connection | wish to reiterate that the Union Government’'s response to the
proposal submitted by the petitioner, regarding the consolidetion of the AAY programme,
is long overdue. This programme is unlikely to be adequate on its own, for this purpose,
but it does seem to have much potentia as an important component of the required socid

security system. Further measures could then be considered.

| dso wish to draw the attention of the court to the fact that the entire problem of urban
dedtitution remains largely unresolved. The urban deditute are highly vulnerable to
extreme hunger, yet most of them are beyond the pae of the schemes reviewed in the
preceding section. There is a need for credtive initiaives in this fidd, and | do hope tha
the court will take this up in due course.




4.3. The BPL Imbroglio

As mentioned earlier, the BPL lig is highly unreigble, partly because it is based on a
flawed methodology and partly because of defective implementation of the BPL survey.
The problem is likely to be exacerbated this year with the completion of the new BPL
survey, which has been poorly planned and lacks basic safeguards againgt manipulation.
The new survey dso involves a highly quesionable reduction in the number of
households to be included on the BPL lit.

These matters are quite complex and it would seem wise to refer to the whole issue to an
expert committee. In formulating the terms of reference of this committeg, it is important
to note that the BPL list was not initidly meant to be used as a “targeting” device for the
public digribution sysem. Rather, the BPL lig was introduced in the context of other
schemes, such as the Integrated Rurd Development Programme, and later used on an ad
hoc basis for PDS targeting. Given the sobering experience of BPL-based targeting, the
committee should congder not only how to improve the methodology of the BPL survey,
but dso dternative digibility criteria for the public didribution sysem. It should dso
condder the posshility of a “universd” public digribution system, as recommended by
the High-Level Committee on Long Term Grain Policy, anong others.

4.4. Drought-related |ssues

This report would be incomplete without a mention of the severe drought which is
affecting large parts of the country and threstening the survival of poor people in many
dates. Field reports suggest that many drought-affected areas are witnessng a mgor
breskdown of livdihoods, and a surge in hunger and undernutrition. During the last two
years, there have been periodic reports of starvation deaths in many areas (Kashipur in
Orissa, Baan in Rgasthan, Pdamau in Jharkhand, Shivpuri in Madhya Pradesh,
Nandurbar in Maharashtra, Chandauli in Uttar Pradesh, to name a few), and there is a



grong likdihood of a further wave of gsarvation deaths in the coming summer months if
nothing is done to step up reief operations. For indtance, according to a recent field
report from Sheopur digrict in western Madhya Pradesh, drought-affected people in the
digtrict barely get one square med a day and large-scale distress migration is taking place
(asfor livestock, the bulk of it is expected to perish during the summer).

In this connection, it is worth remembering that Writ Petition (Civil) 196 of 2001 initidly
came up in the context of a smilar drought in Rgasthan. The petition drew dtention to
the dedructive effects of the “labour ceilings’ that had been imposed on participation in
relief works, and prayed for open-ended provison of employment to drought-affected
people, as per the Famine Code. These issues remain gpplicable today, in the context of
this year's drought. Indeed, dradtic ceilings have been imposed again on the extent of
employment to be provided under relief works. As a reault, there is fierce competition for
employment on rdief works in drought-affected areas, with the same dedtructive
consequences as two years ago, including the frequent excluson of poor households from
relief works, large-scae migration of unemployed labourers, and hitter divisons in the
rurd society. It seems important to revive and uphold the principle of open-ended
employment (without “ceilings”) in drought- affected aress.

The man reason cited by the dates for imposng these dragtic celings is that they lack
financia resources to provide more employment . However, The Hon'ble Supreme Court
has dready held that shortage of funds cannot excuse the falure to fulfil conditutiona
obligations (Paschim Banga Khet Mazdoor Samity v State of W. Bengd (1996) 4 SCC
37"). In any case, this excuse is sngularly ingpplicable for the country as a whole, given
the availability of gigantic food stocks.

The Union Government contributes to the cost of rdief operations in the event of a
cdamity through the Nationd Cdamity Contingency Fund (NCCF). Unfortunatey, the
effective utilisation of NCCF funds seems to have been hdd up by frequent disputes



between centrd and sate governments, and dso by a lack of sense of urgency on both
dgdes.  In saying that they don't have the finances, the dates have not justified why they
have exhausted dl avenues open to them. The centrd government, for its part, has been
opague about how it decides to allocate NCCF funds.

4.5. Information and Accountability

Before concluding, | wish to draw the attention of the court to the crucid role of
information and public awareness for the success of dl the initigives we have
consgdered. In my travels, | have been struck again and again by the disempowerment
experienced in al waks of life by the rurd poor due to lack of information. This goplies
in paticular to food-related schemes, which cannot be expected to function unless the
intended beneficiaries have a dear idea of ther entittements To illusrate, BPL
cardholders often do not know how much grain they are supposed to recelve and at what
price. In this dtuation it is hardly surprisng that they often fal to obtain their due. Lack
of information, in turn, is not an accident but often reflects a ddiberate to keep people in
the dark on the part of vested interests. For ingtance, | am told that in some parts of
Madhya Pradesh, BPL cardholders have not been informed of the fact tha ther
entittements have been raised from 25 to 35 kgs. The deders take advantage of this
gtuation by sdling the difference in the open market.

In this connection, it may be recdled that the interim order of 28 November 2001
indudes various directions amed a enhancing people’'s awareness of entitlements. For
indance, pogters with the rdevant information were to be displayed in dl villages, and
regular announcements were to be made on Doordarshan and All India Radio. Some steps
in that direction have been taken, with good effect. For ingance, occasond
announcements on televison and radio have heped to spread public awareness of food
entittements. However, these initiatives have fdlen far short of what was envisaged in the
interim order, and the order itsdf did not perhaps go far enough. There is a need for much
more systematic efforts to spread information at al levels and make sure that people are
aware of ther entitlements.



Another aspect of the information issue is the need for a better monitoring system. As
things sand, information on the peformance of food-reated schemes is often not
avalable until months after the event, and this makes it harder to intervene in a timdy
manner where appropriate. It would be useful to devise and develop a sysem whereby
comprenensve information is submitted in red time by dSae governments usng a

common format.

| take this opportunity to mention that the task that has been assgned to me, as
Commissioner of the court, is colossl and cannot be effectively discharged by a single
person. | am glad to say that my limited interventions have often produced useful results,
but much more could be done if the required manpower and facilities were available.
India is a vast country, and 0 is the canvas of this litigation. Ultimately, there is need for
a correspondingly elaborate system of monitoring and redressal of the court's orders. |
dhdl incdlude some prdiminary suggestions to this effect in the concluding section, but
this metter islikely to require further atention in due course.

Going beyond the issue of information, there is dso a need for stronger accountability,
redressal and compensation mechanisms. As things stand, most people fed that they have
nowhere to go in cases where they are deprived of their entitlements under the respective
schemes. This is perhgps most evident in the case of the public digtribution system, which
has lent itsdf to rampant corruption for years without the victims being able to do much
about it. But the pattern is a generd one and aso agpplies in other contexts, to various
degrees.

This brings me to a find point that gppears to me to be of mgor importance for the
present endeavour of the court. If freedom from hunger is a basic right of dl dtizens as
argued by the petitioner, then robust redressd and compensation mechanisms ought to be
in place to ded with indances where this right is violated. As things stand, such
arangements are sorely lacking. By and large, food entitlements are treated as a gracious
gift of the dtate, and it is not consdered important to punish the culprits or compensate
the victims in the event where these entitlements are not redized. This neglect mugt be
addressed if theright to food isto become aredlity.



5. CONCLUDING RECOMMENDATIONS

In this report, 1 have reviewed the progress of the case and commented on a number of
key issues connected with the implementation of interim orders. It is much esser to rase
these issues than to find convincing answers to them. They cannot be resolved in one
groke, and are likey to cdl for sustained attention from the court in future proceedings.
Meanwhile, let me suggest afew immediate steps.

5.1. Mid-day Meals

1 | advise the court to request state governments that have not complied with
the order on mid day meds to submit affidavits explaning why mid-day
meds ae not beng provided in dl government and government-assisted
primary schools, as per the interim order of 28 November 2001. Further, these
governments should be firmly directed to initiste mid-day meds by ealy July
(the beginning of the next schoadl year) at the latest.

2. | advise the court to direct dl date governments to continue providing mid-
day meds during the summer vecdions in drought-affected areas (and to

consder doing the same in other areas a<0).

3. | advise the court to direct the sates to ensure that the basic facilities for the
programme are provided for including, helpers, cooks, space for storage and

cooking, etc.



5.2. BPL Survey

4.

| recommend the gppointment of an expert committee to re-examine the
methodology of the “BPL survey”, and the larger question of targeting in the
public distribution system.

| suggest that until such time as the committee submits its report and the
matter isresolved, the earlier BPL list should remain gpplicable.

In stuations of drought and other cadamities, reief should not be restricted
to BPL households since many other households aso tend to require support

in such circumgtances.

5.3. Integrated Child Development Scheme

7.

States must be directed to increase the coverage of ICDS. It is not reaching
enough children. For example, of the 158 million children in 0-6 age group,
the programme reaches only 26 million - 16% of the tota. This is a clear
violation of the Hon' ble Supreme Court’s orders.

Direct the dtates to have a specia drive to cover poor children. ICDS is not
reeching children in the poorest families As in most low-income countries,
malnutrition rates in India are highet among the poor. Consequently, ICDS
should aim to give particular atention to the lowest income group.

As per the order of the court, anganwadis must be opened in dl habitations.
Specid emphass should be given to remote areas immediately.

10. The states should prepare a plan for reaching under-three children. Currently

attendance of children under 3 years is very low - mothers are reluctant to
send young children and anganwadi workers prefer to ded with older children
(those in the 3-6 year age group), asthey are easier to manage.



5.4. Information Dissemination

11. | request the court to direct dl state governments, and the centra government,
to cooperate with me in the dedgn of an integrated “monitoring and
information sysem” (MIS), amed a generdting comprehensve and up-to-
date information on food-related schemes on a continuous bass. This will
greatly hdp in monitoring the progress of food-rdated schemes and
identifying lgpsesin their implementation.

12. | dso request the court to direct the centrd government to provide suitable

financia resources for this purpose.

13. Each didrict should furnish information on the schemes in thar webdgtes of
districts

14. Didrict level webstes should provide information on each project sanctioned
under SGRY with detalls including Name of the project, funds dlotted,
number of mandays to be created, and other relevant details.

15. Apat from putting informetion in the webstes information should aso be
placed in newspapers to enable verification.

16. | advise the court to issue further directions to ensure that people are aware of
thar entittements under food-rdlated schemes. These may include the

following:

a. Weekly announcements on Doordarshan and All India Radio, for an
initid period of Sx months,

b. Mandatory display of a new, updated poster in dl ration shops,
schools, panchayat bhawans, and hedth centres within two months.



c. Mandatory display, in dl ration shops, schools, panchayat bhawans etc.
of a permanent board giving detailed information on food entitlements
under the public digtribution sysem as wel as on the corresponding
redressal and compensation mechanisms.

5.5. Appointment of a Second Commissioner

17. | request the court to gppoint one more commessioner, for the purpose of
monitoring the implementation of the court's orders. It is impossble for a
gngle person to do judtice to dl aspects of this matter. | suggest Mr. Harsh
Mander (Country Director, ActionAid India) as co-Commissoner. | have
worked with him for a long time and have complete fath in his abilities and
commitment. It is important that the co-commissoners function wel as a
teeam. | am confident that Mr. Harsh Mander suits al these requirements and
would do full justice to the job on hand.

5.6. Forthcoming Ddliberations of the Court

18. | urge the court to bring the following issues within the ambit of its
deliberations as soon as possible;

a non-compliance of specific dates with the interim order on mid-day
medls,

b. response of the centra government to the petitioner's proposa on
Antyodaya Anna'Y ojang;



C. conolidation of socid security  arangements for  dedtitute
households, including in urban aress;

d. the need for assured employment a a living wage, as a protection
againgt hunger



